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INTRODUCTION

Never underestimate the power of music

Music can make you laugh, cry, feel sad, romantic or happy. It can make you
want to move your body and dance. It can heighten drama or create a feeling
of peace and tranquility. It has the power to influence politics, help fight
disease and drive commerce. Imagine a film where all the music was

removed. It would be a radically different and poorer experience.

In 1982, Jerry Dammers of The Specials wrote and recorded “Nelson
Mandela”. This song had a significant effect in speeding up the release of
Nelson Mandela in South Africa. At London’s Wembley Stadium, 80,000
people sang it at the top of their voices. It was beamed across the world and
set the scene for political pressure on the South African Government to affect

Mandela’s release. No guns or bombs, just music.

In October 1984, singer Bob Geldof was so horrified when he saw the terrible
scenes of famine in Ethiopia on the BBC news, he decided to do something
about it, through music. He contacted Midge Ure from Ultravox and together
they wrote “Do They Know It's Christmas?”. Geldof then phoned many of the
music stars of the day, including Sting, Bono, Duran Duran, Spandau Ballet,
Paul Weller, George Michael and Culture Club and asked them to record the
song together, with the proceeds going to famine relief in Africa. They called
themselves Band Aid and hoped to raise $100,000. The single was huge,

reaching no.1 in 13 countries.
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The success of this single drove further Geldof initiatives, including Live Aid,
which took place on 13 July 1985 and centered on two huge concerts. The
principal venues were London’s Wembley Stadium and the old JFK Stadium in
Philadelphia, with other concerts taking place in Australia, Austria, Canada,
Germany, Japan, the then Soviet Union and Yugoslavia. These concerts were
shown live globally, with the biggest television satellite link-up in the history of
broadcasting. It is estimated that 40 percent of the world’s population saw

those concerts that day.

As a direct result of Geldof’s determination to use music to change the world
for the better, other recordings and concerts followed. These included “We Are
the World” by USA for Africa and re-recordings of “Do They Know It's
Christmas?” in 1989, 2004 and 2014. Another massive Geldof initiative was
Live 8 in July 2005. Featuring concerts in 11 countries, it aimed to persuade
Group of Eight (G8) leaders to change the world order in regard to poverty and

famine under the banner Make Poverty History.

As a result of one man’s passion to do something through music, over $300
million has so far been raised for famine relief in Africa, which is 3000 times
greater than the original goal of $100,000. More importantly, the initiative
pressured the G8 to address world poverty and commit to doubling the 2004
pledge of $25 billion to $50 billion by 2010, half of which would go to Africa. All

this was achieved through music.

In 2016, several musicians and bands in West Africa put out recordings about
the appalling Ebola epidemic sweeping Guinea, Liberia and Sierra Leone.
Echoing the Band Aid single, some of the region’s most famous music stars,
including Guinean singer Mory Kante, Senegalese rapper Didier Awadi,
Malian singer-songwriters Salif Keita, Oumou Sangare and the duo Amadou

and Mariam, Congolese vocalist Barbara Kanam and lvorian reggae star
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w Tiken Jah Fakoly got together to record “Africa Stop Ebola”. Sung in French,

; ;‘,“‘English and local languages including Soussou, Kissingala and Malinke, it

"“mbined rap with melodies and rhythms distinctive to West Africa. The lyrics
stressed the importance of taking Ebola seriously, and trusting doctors. The
song also encouraged people to avoid shaking hands and touching dead
bodies, and to wash their hands frequently. All proceeds went to the
international charity Médecins Sans Frontiéres, who were working on the
ground treating Ebola patients. Subsequent research showed the practical
advice in the lyrics and the fact it was a great song with strong beats and
melody, had a major impact on controlling the spread of the disease in West

Africa.

In 1946 Bobby Troup and his wife Cynthia wrote the song “Route 66” following
a road trip to California in their 1941 Buick. The song is about the highway
Route 66 which as the lyrics point out, “winds from Chicago to LA, more than
2,000 miles all the way”. It was later an R&B hit for Nat King Cole, and Bing
Crosby with The Andrews Sisters, but it was Chuck Berry, widely
acknowledged as one of the founders of the whole genre of rock 'n’ roll, who
immortalized the song in his 1961 recording for Chess Records. His version
inspired many artists to record the song, including the Rolling Stones, Them,
John Mayer, Dr Feelgood, George Benson, Sammy Davis Jr., Tom Petty and
Depeche Mode. It became, and still is, a classic song for any rock 'n’ roll band
performing live. As a result of this song, a whole tourist industry developed
around Route 66. The legendary highway still exists and is much as it was in
the 1940s in parts of lllinois, Missouri, New Mexico, Arizona and California.
People come from all over the world, to ride or drive on the historic American
Route 66, which passes through some of the most spectacular scenery on the
planet. The whole Route 66 legend and tourist industry continues to grow in

the 21 century. It's all down to music.



I How to Make a Living from Music

15

In 2001, Apple computers were a comparatively small part of the computer
market but Steve Jobs was determined to change that. With his innovative
style, he realized people wanted to play music on their computers and mobile
devices using digital files rather than carry around vinyl, cassettes or CDs and
their associated players. Building on this, Apple brought out the iPod and the
iTunes platform in 2001. Jobs then embarked on licensing the entire music
catalogues of the major phonogram producers (record companies) and later
the independent record companies (the indies), which in 2003 enabled the
launch of the iTunes store. His motivation was to sell Apple computers rather
than music. The strategy worked beyond his wildest dreams. In 2011, Apple
became the biggest corporation in the world, and in August 2018, the first to
be valued at more than $1 trillion. In January 2022 it was still by far the most
valuable corporation in the world with a market value of $3 trillion, which is
greater than the GDP of the United Kingdom or India. Music was and still is a

major driver of this success.

We can see from the above that music is hugely important in so many ways.
Philosopher, poet and composer Friedrich Nietzsche said: “Without music, life
would be a mistake.” How right he was. The whole world is mad on music.
Even in the poorest countries, singing, dancing and making music are an
important part of daily life. How many times do we see people with earbuds in
their ears travelling, exercising or even working? The chances are they are
listening to music. In the developed world, interest in music is increasing all
the time mainly due to the ease of access provided by the internet and the

digital ecosystem. Music is deeply embedded in the culture of every country.

Streaming to the rescue

So much has happened since the second edition of this book in 2014. At that

time, the whole copyright regime was being challenged, but the principle of

copyright itself has survived intact, with all participants in the music industry
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understanding how important it is for them, if they are to make a living from

music.

7'\

We have moved further into the attention economy, with legal music services
such as Spotify, Apple Music, Amazon Music, YouTube, Tencent, NetEase,
Deezer, SoundCloud, Tidal, Resso, Napster, YouTube Music, Yandex, Gaana,
JioSaavn, KKBox, Melon, Joox, Boomplay and other streaming platforms
halting the 15-year decline of the worldwide recorded music industry and
replacing it with steady growth since 2015. Where there was pessimism and

gloom, there is now optimism and confidence.

Universal Music, the world’s largest phonogram producer, was valued at $6.5
billion in 2013. With the financial turnaround provided by music streaming, in
2015 Universal’s value rose to $15 billion, while in 2019 Morgan Stanley
valued it at $42 billion, a sixfold increase in just six years. After the company
floated on Amsterdam’s Euronext stock exchange in September 2021, it
reached a market value of $54 billion. A major reason for this and the new
optimism, has been the brilliant innovation of Daniel Ek and his Swedish
company Spotify, though notably, despite steady growth, Spotify has failed to
make a substantial profit in any of its trading years since being formed in
2008. The music industry cannot afford to let Spotify fail. It will be fascinating
and crucial to see how this story unfolds. The company is confident that with
constant expansion and diversification into other areas such as podcasting, it
will eventually be highly profitable. Shareholders seem to agree. All three of
the biggest audio streaming platforms, Amazon, Apple and Spotify, are
moving into the podcasting space. Competition is not only on price but also

the quality of the service and the streams being delivered.

As can be seen in figure 1, according to the phonogram producer’s
international trade body the IFPI, global revenues for recorded music hit an all-

time high of $25.9 billion in 2021, up from a low in 2014 of $14.2 billion.
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Despite the COVID-19 pandemic, 2021 brought the highest annual revenue
for recorded music ever, surpassing the 1999 previous high of $24.1billion
when the recorded music industry was at the height of the CD boom. The
effect of illegal digital file-sharing and public access to unlicensed music
caused a 22-year roller coaster but finally the recorded music industry is back
on track. Thanks to the painful transition from physical sound carriers to digital
subscription streaming the future looks bright. By the end of 2021, 523 million
people (6.6 percent of the world population of 7.9 billion) had signed up to a

monthly subscription audio streaming service. If that could be doubled?

This IFPI chart (figure 1) is for recordings only and does not include income
from music author’s and their music publishers’ works (compositions,
songwriting and lyrics) or income from the live event industry. There has been
a steady decline of CD and digital download sales (on platforms such as
Apple’s iTunes), which is accompanied by an exponential increase in music
streaming revenues. Collective management- administered performance-rights
income on recordings has remained steady despite a slight drop in 2020 and
2021 due to the pandemic. This revenue is from recordings and performers’
performances on recordings when they are played on radio, television and in
public places. The Covid 19 lockdowns caused a significant drop in public
performance income. Synchronization income (the licensing of recordings in
audiovisual productions such as in television, film, advertising and video
games) continues to be a relatively small revenue stream, but as will be seen
in Chapter 16, income from such uses can be significant for an artist’s career
development and financial income. As with public performance,
synchronisation took a dip in 2020 due to the pandemic. This was because
film, television and audiovisual production companies postponed productions

due to lockdowns.
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Figure 1: The 21st century fall and rise of the recorded music industry
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Source: IFPI

Interestingly, vinyl sales continue to increase, with a vinyl album collection
becoming a lifestyle statement for many music fans. There has even been a
revival of cassette releases by some artists. This has led to increasing
demand for turntables, cassette players, and vinyl manufacturing plants for 12-
inch albums, 7-inch singles and EPs (extended play singles). A well-resourced
artist with a large fan base will now often release a new album on CD, vinyl
and cassette, as well as making it available for download, and of course on as
many legitimate streaming platforms as possible. Single releases are
frequently accompanied by a limited-edition 7-inch release. Artists and
phonogram producers are also questioning the relevance of the album
concept, wherein an artist releases a collection of 10-14 new tracks on one
date. Many are now releasing an album track by track and subsequently
releasing the whole album after perhaps three or four single releases, or after

one of the tracks gets traction on social media and/or radio. The policy of
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releasing one or two tracks at a time until one becomes a hit and then
releasing the album seems to be working for some artists. There has also
been a trend for artists to include more tracks on an album, such as Zayn
Malik including 27 tracks on his album Icarus, which his fans loved. A
throwback to the 1970s is also evident, with the re-emergence of the concept
album, wherein an album is a body of work that has a common theme or tells

a story.

Streaming is a fundamentally different business model from that of the
physical CD or download. Whereas the income from a CD or download sale
was the same whether a fan played it once or 1,000 times, the streaming
model is based on income being received every single time a recording is
listened to on a music streaming service. Digital service providers (DSPSs)
such as Apple Music and Spotify pay out on a revenue-share basis, rather
than payment as a rate per stream, which is a completely different way for
rights holders to receive income. If marketing can create a situation where
fans come back to listen to a track time and time again on their streaming
service of choice, more money can be made than was ever possible in the

physical and download eras.

The artists a fan listens to, and the playlists they create to share with friends,
are important to that individual as their playlists can define their identity. This

new edition will take a deeper dive into how this works.

As always, technology continues to change art. Because a track only qualifies
for a streaming payment if the consumer listens for 30 seconds or more, tracks
have been getting shorter. A streaming service will make the same revenue-
share payment if a track is 31 seconds or 10 minutes in duration. This
disadvantages classical music and jazz, where tracks tend to be longer. That
said, more than any other genre, classical is increasing in popularity on

streaming services.
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Q)‘,Music piracy (the practice of obtaining or streaming music illegally) is still a
"“ajof problem, particularly in less developed countries, though fans are

finding that the sophisticated legal streaming services such as Spotify, Apple
Music, Deezer, Tencent and YouTube are delivering a far better music
experience than illegal pirate sites ever could. Many fans are choosing to
switch to the legal streaming services as they provide a far more interesting,
faster and more convenient music experience. These legal streaming services
are rapidly becoming available in less developed countries where it is hoped
the same trend to legal music consumption will continue. At the time of writing,
Spotify was available in 178 countries and Apple Music in 167. Those
numbers are bound to rise. After years of campaigning by the music industry,
Google has introduced some helpful changes, such as removing links to illegal
websites and demoting sites that link to unlicensed music in their search
engine. Governments too, are participating in tighter anti-piracy laws and
regulations. People’s Republic of China (PRC), for example, is developing an
effective copyright regime that will, in time, provide the world with a major new
income source. Worldwide, piracy is still more than 25 percent, which means a
guarter of all income from music is not being paid for and is not getting

through to creators and rights holders.

There is an ongoing tension between digital services wishing to license
globally and national copyright laws and regulations that can vary from country
to country although progress is being made. Tackling piracy and facilitating
easier international licensing will require greater global harmonization of
copyright law, combined with reasonable enforcement measures and simpler,
easier and faster licensing structures at price points consumers find
acceptable. Whilst it is essential to have a legal backdrop, the emphasis must
remain on innovation and new attractive, convenient and legal digital services
that music fans like using. The music industry, technology companies,

consumer organizations and governments will need to continue to work
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together to make this happen. As always, education will be a key element.
Inevitably, new copyright legislation and international harmonization of
copyright law is a slow process, whereas technology is racing ahead,
demanding legal solutions to exciting new digital innovation. The existing legal
framework continues to function and tries to adapt to new situations with some
significant breakthroughs, such as the World Intellectual Property
Organization’s 2012 Beijing Treaty on Audiovisual Performances (BTAP), the
2018 Music Modernization Act in the United States and the Directive on
copyright and related rights in the Digital Single Market in the EU which was
agreed in 2019. To come into force, the Beijing Treaty needed 30 countries to
ratify or accede to it. This was achieved on April 28, 2020. In the US, The
Music Modernization Act created the Music Licensing Collective (MLC), which
began paying out digital royalties to authors and music publishers in April
2021.

While the three major phonogram producers — Universal, Sony and Warner —
continue to dominate the world recording market, independent record
companies are taking an increasing share, with more than 40 percent of global
record sales, according to WINTEL, who represent independent phonogram
producers at the international level. WINTEL and the independent’s digital
licensing body Merlin, have long been concerned that the majors include
income from their independent phonogram producer members, who use the
majors to distribute recordings. This distribution is via the major’s distribution
arms Virgin and Ingrooves (Universal), ADA (Warner) and The Orchard and
AWAL (Sony). This gives the majors greater market share figures, and
therefore a better negotiating position with third-party digital services. As a
result, WINTEL have started to publish an annual report based on copyright
ownership rather than distribution income, which gives the independent sector

and Merlin their true market share figures.
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w With the arrival of voice-activated smart speakers and voice activation on

; ;‘,msmart phones and in cars, we are seeing yet another major change in how

"“usi(: is accessed. Typing in the song title and artist of choice is being
replaced by a simple voice command. Artists, phonogram producers, lyricists
and those in music marketing are having to consider how a song can be easily
chosen and played from a voice command. For example, if a music fan asks
Alexa (Amazon Echo), Google (Google Home) or Siri (Apple Home Pod) to
play the best song ever, the chances are the track played will be One
Direction’s 2013 international hit “Best Song Ever”. It is becoming increasingly
important that the name of the artist and of the song have the right keywords
to put them at the top of the list, to be chosen on voice command. Increasingly
voice assistants such as Alexa, Google and Siri can recognize hundreds of
music-related activities such as music for relaxation, music for cooking or
electronic dance music for a party. Voice assistants are also providing a far
richer musical experience in the car by blue-toothing smartphones and
specialized apps such as Apple’s CarPlay and Google’s Android Auto. The
arrival of voice activated music has dramatically increased music listening,
especially as Amazon and Google have made it possible to link Alexa and
Google to a fan’s third-party music streaming account, such as Apple Music,

Deezer or Spotify.

We have seen continued expansion and innovation from Google, Apple,
Facebook and, particularly, Amazon, who have ambitions to become the
streaming platform of choice via their successful Amazon Prime app and their
Echo Alexa smart speaker. Cloud computing and storage continue to expand
in the development of digital music services as we continue to move from a

copy economy (CDs and downloads) to an access economy (streaming).
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Live

During the years of decline in record sales (2000-2014), the live performance
industry flourished. For many artists it was and still is their main income
stream, which is why the COVID-19 pandemic was so devastating. In normal
times the live events music industry was the one area that did not suffer from
piracy. Even though it is possible to access an unlicensed live recording or
illegally download a video of a live performance, there is nothing like actually
being there in person, in the same physical space as an artist, band or
orchestra. We have also seen a new disconnect between ticket sales and the
number of streams that an artist can achieve. There are many bands with
streaming figures in the millions who struggle to sell 300 tickets for a small
venue, whilst others with comparatively low streaming figures have no trouble
selling out a 5,000 capacity arena. In this book we will explain how to achieve
both.

There have been significant initiatives by the music industry, working with
governments, to regulate the so-called secondary ticketing market. This is
when a person or business buys tickets for an in-demand event at face value
with the intent to resell them, or facilitate the resale, at a higher price. Some
third-party secondary ticketing businesses have developed software whereby
bots would bombard a ticket-selling site and buy thousands of tickets on the
first day of sale, selling them at highly inflated prices in the run-up to the event.
Most of the massive profits made by these secondary ticketing businesses do
not go back to the music industry. After campaigning by managers, artists,
promoters and consumer groups, many governments across the world have
brought in laws and regulations to control the practice, or are in the process of
doing so. There was a major breakthrough in 2018, when the world’s biggest
ticketing agent Ticketmaster (owned by Live Nation) closed down its European
secondary ticketing operations, Get Me In and Seatwave. They replaced these

services with a more ethical service called Fan-to-Fan Ticket Exchange,
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ﬂ wherein fans can resell any unwanted tickets to other fans via Ticketmaster,

; ;‘,‘yvith Ticketmaster making no charge to the seller and charging the buyer 15

l'ﬁerce‘nt. Ticketing company AXS has introduced a similar resale service, with
an extra security element of dynamic barcodes, where the barcode changes
every 59 seconds. Increasingly, ticketing is moving to a paperless model,
whereby the ticket barcode is sent digitally to a fan’s smartphone, which will be
scanned on entry to the venue. Facial recognition technology is also being

developed to ensure the ticket holder is the person who purchased the ticket.

This paperless approach will create more efficiency and certainty, will reduce
the chance of printed forgeries and have environmental benefits. It also
creates greater and more comprehensive data information on who the ticket-
buyers actually are. Provided data protection laws are adhered to, this can be
used to sell tickets for other events. Managers and artists are realizing that if
such data could be legally passed to the artist, it could be used to dramatically

increase their fan base and income.

Demolition of small and medium-sized music venues around the world
continues to be a major concern. For example, the United Kingdom lost more
than 35 percent of its music venues to building developers in the decade
2008-2018. Where venues have survived, they are often subject to noise
complaints from new residential developments nearby, which in some cases
results in closure. Some governments are now enacting laws to protect
established music venues by placing the responsibility on developers to
soundproof new buildings close to established music venues. Some towns
and cities have taken this further, consciously branding themselves music
towns or music cities, and are actively encouraging more venues, events,
festivals, recording and rehearsal facilities and artists to work there. This has
the effect of boosting the local economy and promoting music tourism. The
world needs government culture departments to facilitate and encourage more

small venues (up to 400 capacity), medium-sized venues (400-2,000), arenas
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(2,000-12,000) and stadium event venues (12,000-100,000) to cater for an

ever-increasing public demand for live music venues with great facilities.

Sweeping changes are also taking place in the live music industry, with
companies such as Intellitix revolutionizing the music festival experience. By
issuing ticket holders with a wristband containing an intelligent microchip and
transmitter, it is possible to reduce the time they stand in line. It is possible to
load the chip with credit so that food, drink and merchandise can be
purchased without cash, which has been found to boost sales. In addition, it
allows festival organizers to know where every ticket holder is, manage festival
staff and integrate with social networks. In smaller venues, fans now expect
direct contact with the artist. Rather than relaxing in the dressing room after a
show, artists are expected to come to the merchandising table at front of
house and not only do a meet-and-greet with fans, but also sell and sign

merchandise (T-shirts, hats and CDs etc.).

With growing awareness of climate change, a great deal of work is taking
place to reduce the carbon footprint of music touring and festivals. Bands such
as Coldplay and Massive Attack are doing everything they can to create
environmentally sustainable touring models by reducing single-use plastic,
encouraging fans to travel by public transport and to reduce the use of air

transport and fossil fuel-burning vehicles.

Necessity is the mother of invention

Things were developing well for the music industry until March 2020. Streams
were growing exponentially and live music was enjoying great success and
expansion. Then the COVID-19 pandemic spread rapidly around the world.
Nearly all live events had to be cancelled or postponed and the live events
industry literally fell off a cliff. When the pandemic first hit, phonogram

producers thought they would be hit too, but as 2020 unfolded, it became clear
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ﬂ that in lockdown fans wanted to hear more music than ever. As a result, the

; ;‘,”’recorded music industry had a strong year in terms of income. Because

l'ﬁng\‘/vriters and music publishers receive some of their money from live
events, they were hit by as much as 30 percent, whereas the live music
industry itself dropped by up to 100 percent. Many governments and
phonogram producers took steps to help, which was appreciated, but the
pandemic caused real hardship for musicians, stage and road crews, booking
agents, managers, promoters and all those who depended on the live music
industry. Musicians’ charities such as Music Cares in the United States and
Help Musicians in the United Kingdom received additional funding that allowed
them to issue grants to help musicians in greatest need. Musicians’ unions
were also able to issue grants in many countries. Charities for stage
technicians and road crews, such as Crew Nation and Behind the Scenes in

United States, Support Act in Australia and Stagehand in the United Kingdom,

raised funds to provide grants to those in the most need.

At this point, the old saying that ‘necessity is the mother of invention’ kicked in
and many artists began experimenting with online streaming of live
performances with no audience in attendance. Many of these early 2020
streamed concerts were quite basic and free to the viewer, but some artists
started putting together bigger productions in empty venues and selling tickets
so fans could only see and hear the concert online if they had bought a ticket.
This took off, with artists such as Niall Horan having great success with his
streamed charity performance from London’s Royal Albert Hall on 7
November, and Dua Lipa’s live performance, bannered as Studio 2054,
representing a futuristic version of the famous New York club Studio 54 which
streamed on 27 November. The Dua Lipa live stream was filmed using four
stage sets in London’s Printworks venue, with guests including FKA Twigs,
Kylie Minogue, Elton John, Miley Cyrus, Bukayo Saka and AJ Tracey. More
than 284,000 tickets were sold and in some less developed countries it went

out for free with local digital service providers (DSPs) paying to stream the
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concert exclusively. In all, more than 8 million people watched the
performance. A new income stream had been born, which with any luck will

outlive the pandemic.

Fandom

The direct communication between artists and their fans now lies at the heart
of the music industry. In fact, some believe the music industry should be
renamed the direct-to-fan industry. The music digital ecosystem is fully
immersed in the attention economy, with more and more music becoming
social. Sharing and recommendations are now at the heart of discovery and
digital music marketing. Whereas in previous times, fans were regarded as
consumers, they are now a central, vital and active part of music business

models.

With the internet being geographically neutral, where an artist is based has
become less important. In previous times, it was often advisable for an author
or performer who was serious about a career in music to move to one of the
world’s major music business centers, such as Hamburg, London, Los
Angeles, Nashville, New York, Mumbai, Paris or Tokyo. With the connectivity
of the internet and the roll out of fast broadband, that is far less important. If an
artist can create and record great music, all that is needed is a table, a chair, a
computer and a broadband connection, which will facilitate them being in
business on a global level. Provided an artist can create a good website and
have an active presence on the key social networking sites, the world’s
markets are at their fingertips no matter where they live. In the past, global hits
and music culture have been dominated by the United States and the United
Kingdom, often referred to as Anglo-American repertoire. The internet and
music streaming are changing that. The international success of Korean artists
Psy, BTS and Blackpink, and Puerto Rico’s Luis Fonsi and Bad Bunny, are the

tip of the iceberg. An original and infectious song with a great video can
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w become a global hit regardless of the language it’'s sung in, or where it is

; ).‘,ﬁcreated.
Music is becoming more global than ever. A 2021 analysis by Spotify revealed
some surprising facts, including that, globally, the top three cities where fans
streamed the most new music were all in Latin America (Sao Paulo, Santiago
and Mexico City), that 53 percent of metal music fans also listened to hip-hop
artists and that more than 80 percent of streams of Korean K-pop, South
African house, German techno and Jamaican reggae happen outside their

own countries.

Do-it-yourself (DIY) artists who retain ownership of their copyright and release
recordings themselves using a digital distributor, are enjoying an increasing
market share. MIDIA Research measured this at 3.5 percent of global sales in
2019. This is establishing a situation where niche is becoming the new

mainstream.

More artists and managers are taking the DIY route, at least in the early
stages of an artist’s career, though the approach cannot function in a vacuum.
Fans expect artists to nurture their digital presence by constantly producing
new content, updating their websites and socials, providing regular and
interesting tweets, Facebook and Instagram posts, as well as communications
on other social platforms relevant to the artist’'s genre. Short video apps such
as TikTok, Triller, Dubsmash and YouTube Shorts are proving very beneficial

in the development of fan engagement for some artists.

There has been increasing collaboration between music authors (songwriters
and composers). Itis relatively common for there to be eight or more authors
participating on a hit recording. Likewise, some of the biggest artists are
working together on recordings, which results in success, drawing from both

artists’ fan bases; Ed Sheeran’s “Beautiful People” with DJ Khaled, for
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example. With no live shows during the pandemic, there was far more virtual
collaboration between music authors and performers. This expands each
artist’s fan base, with many original fans also becoming fans of the

collaborating artist, and vice versa.

YouTube continues to be the world’s biggest music discovery platform. Psy’s
“Gangnam Style” video, which for five years held the record for most viewed
video on YouTube, has been overtaken by Mark Ronson’s “Uptown Funk”
featuring Bruno Mars, Wiz Khalifa’s “See You Again” with Charlie Puth, Ed
Sheeran’s “Shape of You” and the most viewed music video of all time
“Despacito” by Louis Fonsi featuring Daddy Yankee which currently stands at
over 7 billion views. Of all the new music videos receiving more than 1 billion
views on YouTube in 2018, more than 70 percent of them came from Latin

American artists.

Many people assume the big audio streaming services, such as Spotify and
Apple Music, are where most music discovery is happening, but according to
MIDiA, audio streaming is fourth in terms of discovery. YouTube is no.1,
followed by traditional radio and then music in television programs. This is due
to the lack of context and artist awareness on audio streaming services,
something the streaming platforms are addressing. The English language is
becoming less important due to globalization, with YouTube driving the
change. With more than 2 billion monthly users, YouTube reaches nearly half
of the network-connected world. In 2021 the world population was 7.9 billion of

which 4.66 billion were internet users.

One of the most striking improvements in smartphone technology has been
the spectacular increase in the quality of integrated cameras and the resulting
video obtainable from I0OS and Android devices. This has enabled artists to
create good quality situation videos at no cost, which they can post regularly,

thus expanding and enhancing their fan bases. Live streaming of concerts,
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w interviews and backstage videos have developed exponentially, which has

; ;‘,ﬁproved key tofan engagement.
Artists and artist managers are discovering the fundamental importance of
data management in growing a database of fans that will be key to their
success. New data protection laws have come into force in many countries
since the last edition, making it mandatory to obtain a fan’s permission before
direct legal communication can take place. Digital service providers are also
demanding access to accurate and clean data so they know who to pay and
are able to provide information to subscribers on who played on each
recording and the identity of the music authors. Databases such as
MusicBrainz and Gracenote’s CDDB are seeking to provide comprehensive

information on every recording ever made.

Real-time analytics of an artist’s digital world are proving invaluable. They
reveal what type of fans an artist has and, more importantly, where they live,
greatly assisting successful tour planning. In the digital services landscape, we
are increasingly seeing ‘freemium’ offerings such as SoundCloud, WordPress,
Dropbox and ReverbNation, which provide the basic version free to download
and use, while more advanced features, including the removal of third-party
advertising or increased capacity, have to be paid for. Many artists without a
recording agreement from a third-party phonogram producer (with its
associated financial advances), are turning to crowdfunding directly from fans,
providing an alternative source of finance for projects. Where recording
agreements are on offer, phonogram producers sometimes demand a 360-
degree style contract, wherein they will receive a small percentage of income
from live work, merchandising, branding and sometimes even publishing, in
addition to recording income. When it comes to recording, hardware and
software are becoming ever more sophisticated and less expensive, meaning

that quality recordings are possible even from an artist’s bedroom.
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Data has always been important in the music business. In the first decade of
the twenty-first century, a music fan might generate annual data points in
single digits. They might buy two CDs each year and two concert tickets, so
they would have four data points. Now a typical fan will generate more than
20,000 data points each year, including social media likes, comments, shares,
playlists, streams and digital purchases. Most of that data can be accessed via
digital platform analytics, though services like Chartmetric, Next Big Sound
and Soundcharts pull the data together and bring out key metrics from which

decisions can be made.

Other developments

Since the 2014 edition, there has been controversy about the way YouTube
and other video content-sharing platforms are licensed for music. Whereas
audio streaming platforms such as Spotify, Apple Music, Amazon and
Deezer have to license the music on their platforms directly with the
recording copyright owners, YouTube operates under the so-called ‘safe
harbor’ legislation, as stated in the US Digital Millennium Copyright Act
1998 and the European e-Commerce Directive that was adopted in 2000.
Similar laws apply in most other countries. The legislation states that for
certain digital services, a service is not responsible for the uploading of
unlicensed digital content by their users, provided they either compensate
the rights owners or remove infringing material when requested to do so by
the copyright owner. The IFPI, has produced figures that show the income
received by the music industry per stream on Spotify is approximately six
times more than it receives from a stream on YouTube. This has come to

be called the value gap.

Opportunities for non-white artists and music industry workers has been a
significant issue that surfaced in 2020 following the murder of George Floyd in

the United States and the subsequent launch of the international Black Lives
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w Matter movement. As a result, the music industry has taken a hard look at
/ itself in terms of creating equal opportunities for all, no matter their skin color,

Aethnicity or gender.

Another welcome development has been more female musicians and artists
than ever before. There have always been successful, high-profile female
artists, such as Pink, Adele, Taylor Swift, Nikki Minaj, Shakira and Madonna
and many women orchestra players, but it was comparatively rare to see
female drummers, guitarists or bass players. A survey by Fender guitars to
find out the gender split for young people learning to play guitar, found that 50
percent were female, which caused the company to rethink its marketing
strategy. Whilst the music business has been predominantly white male

dominated that is slowly changing for the better, too.

A revolution in advertising is also apparent. Instead of blanket advertising such
as a television or newspaper ad, where 95 percent of those viewing have
absolutely no interest in the product, it is increasingly possible, through
services such as Facebook Ads and Google Ads, to target only those
consumers who have an interest in a particular type of music. Further,
advertising spend is shifting to influencer marketing, where those with a huge

presence on saocials will be paid to push a brand, an artist’'s music or an event.

Another development since the last edition has been the way copyright
disputes are dealt with, a variety of interpretations being decided by different
courts in different countries. The most high-profile was the so-called Blurred
Lines case in United States, where the Marvin Gaye estate took Pharrell
Williams and Robin Thicke to court, claiming their hit song infringed the
copyright of Gaye’s “Got to Give It Up”. Musicologists around the world agreed
that from a strictly musical point of view there was little similarity. However, the
estate’s lawyers successfully argued that Williams and Thicke had borrowed

the atmosphere of his song, and it was therefore upheld that copyright
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infringement had taken place, a decision that was retained by the Court of
Appeals in 2018. The defense lawyers had argued that all songwriting is
influenced by previous works and that there is no such thing as a totally
original song; the decision rocked the music publishing industry, creating an

interesting and uncertain precedent for future disputes.

In less developed countries, various institutions and basic structures, such as
collective management organizations (CMOs), internet access and the ability
to open a bank account, may only now be in the process of being established.
It is hoped this book will give an insight into how such things work in the
world’s major music markets and what may be just around the corner. It may
be that where a country has no national CMO, authors and performers can
join foreign CMOs. However, unless artists and artist managers can easily
access a broadband connection, development will be slow, not only in a
country’s music industry but in all other economic sectors, too. Research by
the International Telecommunication Union (ITU), in its report The Economic
Contribution of Broadband, Digitization and ICT Regulation, concludes that if a
country increases its broadband penetration by 10 percent, there is a

corresponding increase of up to 1.9 percent in gross domestic product.

Similarly, the roll-out of 3G, 4G and 5G mobile networks will be crucial for
economic growth. It is hoped, therefore, that governments will prioritize the
roll-out to not only benefit their music industries, but also the economy in
general. The movement from audio only to audiovisual requires greater
broadband capacity, making infrastructure ever more critical. If access to the
internet and to bank accounts is problematic, it may be possible for authors
and performers to form collectives with a broadband connection and joint bank
account, so they can receive income from sales of their music online. In other
cases, it may be that governments are able to supply these facilities, with

network access provided by a local satellite dish at community centers.
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w Music authors and performers are depending more and more on regular
~income from €MOs. In the case of authors, that means royalty income for the

/’

"ﬁoadcast and public performance of their works (compositions/lyrics) and
mechanical royalties when their works are used in recordings. For performers,
it covers royalties for broadcast and public performance of the recordings on
which they played. In the interactive world of music streaming, this performer
income is being challenged by phonogram producers licensing digital services
directly thus bypassing the collective management system altogether. (See

the section on making available in Chapter 4)

Efficient licensing mechanisms, and the creation and management of clean
data will be increasingly crucial to ensure authors and performers receive
regular income, particularly in the early stages of their careers. As the music
industry becomes more global, ease of licensing will be key. In less developed
countries collective management is often in its formative stages, with the
concept of author’s mechanical rights (the right to reproduce a work in a
commercial recording), for example, sometimes being non-existent. On the
performer side, further, clarification is required as to when the interactive
making available right applies and when it does not. This book will discuss this
issue and the importance of establishing efficient CMOs and of accurate
registration for the benefit of authors, performers, publishers and phonogram
producers. It will stress the need for the world to come together around a
global database, or databases, that are compatible with each other, using IT
standards such as DDEX. Standardized international identifiers are required to
provide accurate identification of authors, performers, copyright
owners/licensees, studio producers and country of recording etc. for every

recording and work ever created.

Royalty accounting to creators is also seeing exciting development with the
blockchain and crypto currencies such as Bitcoin or Ethereum coming into

play as possible future mechanisms for real-time accounting and payments.
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Artist Imogen Heap’s research and development hub Mycelia is an example
where artists and independent companies are embracing this new technology
to provide smart contracts and licenses that deliver real-time accounting and
micropayments. The creation of non-fungible tokens (NFTs), where a single
unique copy of a recording or the artwork or any music-related asset can be

represented as an NFT, is generating intense interest.

Non-disclosure agreements (NDASs) between digital service providers (DSPSs)
and copyright owners are both necessary and a barrier to transparency, as
creators need to know on what basis they are being paid when undertaking an
accounting audit. Progress has been made here, with some phonogram
producers and publishers allowing auditors, artists and artist managers to see
the details and the basis on which the DSP is paying them. This access is in

turn covered by another NDA.

One new challenge for copyright has been the rapid development of musical
works created by artificial intelligence (Al). Businesses such as Amper Music
have built robotic software programs that can machine-generate new music by
analysing thousands of previous compositions, rhythms and lyrics, thus
creating new musical works. This poses the question, who owns the
copyright? Most copyright law regimes say that a work can only be subject to
copyright if it has been created by a “natural or legal person”. If a work is
entirely generated by Al this would not be the case. In this instance, the work
would immediately be in the public domain. Some countries, such as New
Zealand and the United Kingdom, anticipated this years ago, stipulating that
the copyright owner of an Al work would be the person “by whom the
arrangements necessary for the creation of the work are undertaken”. This
means that the person creating the software program could be designated the
author to any works the program may produce. If there is any human input to
the creation of a specific work it could be considered Al assisted, in which

case the person providing the input could claim authorship.
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w How to make a living from music

7 4

"ﬁhis book is about the business side of music and provides advice on how
musicians can make a full-time living from their creative endeavors. For many
artists, playing music part-time, perhaps having a Monday to Friday job and
playing local live shows at weekends is their goal. For the more serious artists,
the goal is to be earning a full-time living from music as soon as possible,
which is hopefully where this book will be useful. Never before have there
been so many opportunities for authors and performers to get their music
heard and sold on a global level. At the same time, there has never been more
competition, so the initial challenge is to find ways to stand out from the rest.
The attention economy goes way beyond music. The music industry is
competing for fan attention with video games, television, sport, podcasts,
Netflix, Amazon Prime, Twitch, Fortnite and other entertainment platforms.

The good news is that these entertainment productions usually include music.

Whilst it is hoped this book will be helpful for anyone wishing to be part of the
music industry in the more developed world, it is also intended to address the
opportunities for authors and performers in less developed countries. There
has never been more interest in the music originating from these countries.
Online streaming services are providing access to the richness of the
wonderful music originating from the world’s emerging markets. Africa and
Latin America have become a particular focus where the music industry is

expected to see rapid development.

This book is designed to identify and explain the basic income streams that
exist in the worldwide music industry for musical authors and performers but
also for artist managers, phonogram producers, publishers, governments and
anyone involved in the music industry. It will reveal how to effectively generate
income from talent and endeavour, and the best way to achieve fair

arrangements for the exploitation of author’'s works and performances without
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being ripped off. It explains the importance of good management, and
provides guidelines on finding a manager and reaching fair terms regarding an
artist/management contract. A comprehensive example of a long-form artist
management agreement can be found in annex B. This sample management
agreement also fulfils the function of pulling together all that is contained
within this book in a practical way. Basic guidelines on starting a record label,
publishing agreements, recording agreements, band agreements, music in
film, television, advertising and video games, collective management, live
work, building a fan base and the basics of digital marketing can all be found
here. There are also recommendations for further reading and online
information if the reader wishes to learn more about a particular topic. One of
the key sections for those new to the music industry is the glossary section at
the end of the book, wherein music terminology and the functionality of the

main music business organizations are defined.

Where money has been mentioned it is expressed in US dollars, as this is the
most widely used currency worldwide. Digital marketing and services are
changing so rapidly that some of the services and digital tools discussed may
become less relevant as other more innovative and disruptive services take
over. The reader is therefore encouraged to keep abreast of the new changes

and services that will inevitably emerge in the digital arena.

Where the term ‘this author’ appears, this refers to personal experiences of the

author of this book.

It is hoped that this book will provide a useful overview of the income streams
available, and that it may open doors so that music authors and performers

can reap the benefits they so richly deserve.

David Stopps
January 2022
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ESSENTIAL DEFINITIONS

When using this book, it is useful to refer to the Glossary section at the end
to fully appreciate many of the terms used in the music industry. The term
author will be used to describe songwriters, composers. arrangers and
lyricists. A lyricist is the person who rights the words that are used to
accompany music. In many countries, author means a person who writes
books but here it will refer to a music author only. The output from a
songwriter, lyricist, composer or arranger will be defined as a work. The

entity that exploits an author’s work is defined as a music publisher.

The term performer will be used to describe those who sing or play musical
instruments or make any audible sound either live or on a recording. This
could be in front of a live audience or in the recording studio. If a performer
makes a recording, their performance would be fixed, and becomes a fixed
performance, otherwise known as a recording or a master. Some
performers are pure performers and do not write the songs or music they
perform, while others are both authors and performers. The result of a
performer’s activity will be defined as a performance and a recording will be
referred to as a recording or in the legal context a phonogram. The entity
that exploits a recording is defined as a phonogram producer. The broad
term artist will be used to describe performers and performers who are also
authors. Artist will be used to refer to a single performer or a band or group
of performers; so both Beyoncé and her former band Destiny’s Child would

be referred to as an artist.
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There are some definitions that can be confusing. For example, the term
producer is commonly used to describe the person who supervises the
recording process in a recording studio. Quincy Jones, for example, who
supervised the recording of Michael Jackson’s Thriller, is often referred to
as a producer or as a record producer, whereas the record label Sony
Music Entertainment, which owns the copyright in this album, is referred to
as the record company or the record label. In the world of copyright law and
intellectual property, however, Sony, in this example, would be referred to
as the phonogram producer. For the purposes of this book the Quincy
Jones role will be termed a studio producer. We will refer to collective
management organizations (historically referred to as collection societies)
as CMOs.

Figure 2 shows how the rights for authors and performers are defined. In
the examples given, Lady Gaga and Bob Marley are authors and
performers as they wrote most of the works on their recordings. Elton John
also qualifies as both an author and a performer, as he writes most of the
music for his recordings (but not the lyrics) and is also a performer. Bernie
Taupin is a pure author, as he only writes lyrics for Elton John and does not
perform in the recording studio or on stage. Elvis Presley was a pure
performer, as he relied on others to write works for him. It is important to
remember these two sets of rights in anything to do with music. Thinking of
rail tracks with one rail as author rights and the other as performer rights is

a simple way to remember it (see figure 3).
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Figure 2: Defining rights for authors and performers

Songwriters/Composers Singers/Musical
Lyricists/Arrangers instrument players

Create ‘works’ Create ‘fixed performances’
also known as ‘recordings’

‘oh ;
Rights are copyright or phenograms

(or Drait d” auteur) Rights are ‘related rights’
also known as ‘neighbouring rights’

Copyright protection Copyright protection
usually life of author plus 5070 years Mostly 50-70 years from
first release to public (except US)

Exploited by music publishers Exploited by phonogram producers
(record companies)

Examples : Examples
Bernie Taupin, Elvis Presley,
Lady Gaga, Elton John, Bob Marley Lady GaGa, Elton John, Bob Marley

Source: Author

Figure 3: Rail track mnemonic for author/performer rights

AUTHORS \ PERFORMERS

Photo: [leHnc Tokapb Unsplash
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The World Intellectual Property Organization (WIPO) is an agency of the United
Nations, based in Geneva, Switzerland. It creates and harmonizes rules and
practices to protect intellectual property rights and promote cultural diversity
and economic growth and ensure a fair balance of rights in the field of
intellectual property. Most countries are members of WIPO, and are referred to
as member states. In 2021, there were 193 member states participating in
WIPO processes. By providing a stable environment for the marketing of
intellectual property products such as music, WIPO and the WIPO treaties
enable member states to trade with legal certainty, for the economic benefit of

all participants. For further information, visit the WIPO website.


http://www.wipo.int/
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CHAPTER 1
WHERE THE MONEY COMES FROM

In the modern music industry various income streams are available to

authors and performers.

The main income streams for authors can be summarized as follows:

o Public performance licenses when works are used in a broadcast on
radio, television or a webcast via the internet and where a work is
played in any public space where it can be heard by members of the
public such as bars, shops, clubs and football stadiums.

e Public performance licenses when works are accessed by the public
on download and streaming platforms via the internet.

¢ Mechanical licenses when recordings are distributed on physical
sound carriers such as CDs, cassettes, vinyl and DVDs, and are
sold to the public. These are licenses issued by authors and
publishers to phonogram producers and audiovisual producers,
allowing them to legally exploit recordings and audiovisual
productions containing a work.

¢ Mechanical licenses when works are accessed by the public as
audio or audiovisual downloads and on audio and audiovisual
streaming platforms

e Synchronization licenses when a work is synchronized to visual
images, video or film.

e Sale of printed sheet music and scores, or from online digital sheet
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music downloads.
Private copying levies.

Public lending of sound carriers containing the work.

The main income streams for performers can be summarized as follows:

Public performance licenses when a recording of the performer’s
performances is broadcast on radio, television or as non-interactive
delivery via the internet and where a recording is played in any
public space where it can be heard by members of the public such
as bars shops, clubs, and football stadiums.

Fees for live performances at festivals, concert venues, clubs, bars,
public places, private events and live performances on radio and
television.

Royalties when a phonogram producer sells a recording of the
performer’s performances to the public on a physical sound carrier
such as vinyl, cassettes, CDs or DVDs.

Royalties when a phonogram producer receives income from a
digital recording of the performers’ performances via the internet
from download and streaming platforms. (except for non-featured
performers in many countries).

Master re-use, when a recording is synchronized to visual images,
video or film.

Merchandising at live events and online.

Private copying levies.

Sponsorship and branding.

Public lending of sound carriers.

It is important for authors, performers and artist managers to ensure they

are on the receiving end of all the above income streams. Different

countries have different rights, laws and regulations, so the entitlement for
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ﬂ some of the above may vary; for example, in the United Kingdom,
/ performers are entitled to equitable remuneration when their audio-only

/'“ecc")rdings are broadcast or played in public, whereas as soon as the
recording is included in a music video their entitlement to broadcast and
public performance income ceases. When the BTAP (Beijing Treaty for
Audiovisual Performances) is brought in to national law it is possible that it
will provide equitable remuneration to performers when their recordings are

used in music video.

Withthe arrival of digital distribution via downloads and streaming, many
authors and featured performers are demanding a greater share of the pie,
especially as phonogram producers’ costs for physical manufacture and
distribution, shipping and faulty returns, among others, have evaporated.
This is slowly producing results, with many artists managing to negotiate

higher royalty rates for digital delivery.

Before 2020, growth in public performance income from collective
management organizations (CMOs) was evident, for authors/music publishers
and performers/phonogram producers. With COVID-19, a downturn in 2021
was inevitable. It is hoped that with the roll-out of vaccines, CMO income
will recover in 2022/23 and increase in the future. The creation of clean
data, and harmonized standards and identifiers, will be essential going

forward.

For performers, fees for live work and income from on-the-road
merchandising were growing and becoming increasingly important. This was
abruptly halted in 2020, when most live events worldwide were banned or
restricted. All these income streams will be discussed in more detail throughout

this book.
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CHAPTER 2
BUILDING A TEAM

At the beginning of their career, an author or performer will need to focus
first and foremost on their art and making great music that an audience will
want to listen to. In the early stages, the artist, with perhaps the help of
friends and family, will have to do everything themselves. A pure author will
need to persuade artists to perform and hopefully record their works. A
performer may need to form a band or ask other musicians to perform with
them, organize rehearsals and try to get some live work in small venues. If
they make a recording, they will need to engage a digital distributor, who
will enable the recording to be downloaded or streamed on multiple digital

platforms.

It will be necessary for an author or performer to join the appropriate CMO
as soon as any works or recordings are available to the public or are
performed in public. Correct registration with CMOs is fundamental to an
author’s or performer’s career. It is also important to engage a lawyer who
is familiar with music business agreements. If a manager is being engaged,
it is essential the author or performer hire a separate lawyer to the one
being used by the manager when negotiating the management agreement.
The author or performer must receive independent advice. When moderate
success is achieved, it will become appropriate for an author or performer,
together with their manager (if they have one), to start to put in place a
bigger team to maximize opportunities. Only a few of the roles described

will be necessary in the early stages. Most artists are both authors and
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ﬂ performers, so they will need a combination of the roles outlined in each
/ group.
g\

The roles discussed are for authors and performers who have become

successful.
Authors

For a pure author who does not perform in the recording studio or at live

shows, the team could be as follows (see figure 4).

Some authors may decide not to have a manager and will rely solely on a
music publisher. A music publisher is a person or organization that seeks to
exploit and administer an author’s works to achieve the highest possible
income. If the author is seriously interested in composing film scores, they
would be advised to try to engage one of the big film score agents, such as
Gorfaine/Schwartz in Burbank, California, or Air Edel, who have offices in
London and Los Angeles. They may also wish to engage an audiovisual
placement agent, shown here as audiovisual synchronization agent, who
will try to place recorded versions of the author’s works in film, television
productions, advertising and video games. Most publishers will also provide

this function.

The author will need a website as a shop window for their achievements
and for new works created, which should be regularly updated. They may
feel confident being the webmaster themselves, or they may engage
someone who is competent in website management. Either way, the
website needs to be well designed and look professional. The webmaster
can ensure the author’s online presence is regularly updated on social
networking sites and other platforms, thus providing a global profile. If the
author is gregarious and tech-savvy, they may be able to handle the social

media function themselves or have a dedicated social media person do it
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for them, in addition to the webmaster. Pure authors should be prepared to
attend meetings and networking events in person, in harmony with their
manager and/or publisher, as this can be effective in getting results. In
practice, pure authors are usually also performers to some extent, often
writing while accompanying themselves on piano or guitar, even if they
have no intention of performing in the recording studio or live on stage. It is
important the author organizes a professional-sounding recording of each
of their works. Artists and film, television and video games people looking
for songs expect to be presented with a good, well mixed recording for
them to consider. In the past, these have sometimes been referred to as
demos, which were basic, quickly put together recordings of works. In the
modern music business, with the sweeping advances in low-cost home
digital recording hardware, artists, phonogram producers and sync agents

expect to be presented with a more sophisticated recording.

Figure 4: Author’s team

Manager

Audiovisual
Lawyer synchronization agent

Author’s team

Accountant Social media

Film score coordinator
agent

Publisher Webmaster

Source: Author
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‘ Performers

M /Nzor the performer who records in the studio and performs live, the team can
be considerably larger than for a pure author, especially as they start to
become successful. The performing artist’s team could include all or some
of the functions shown in figure 5. To begin with, the performer will probably

have to fulfill all of the functions that are relevant.

Figure 5: Featured performer team

lilgiinger Booking agent
Phonogram

Lawyer
producer Accountant

Plugger
Tour manager Webmasteg Publicist

Merchandiser Studio producer

Social media Sound/lighting
coordinator engineer

Performer’s team

Marketing
director Travel agent Freight agent Photographer

Graphic

Roadies Digital distributor Visa/v;g::n?ermit designer

Make-up Wardrobe CDANinyl
artist assistant Choreographer manufacturer

Source: Author

The first person to engage is usually the manager who will manage and
administer the business side of the artist’s career (see chapter 8). Next in
importance is usually a digital distributor, followed by a booking agent and
the webmaster. It may be that the manager acts as booking agent in the
early days and they may provide webmaster services if they have the skills.

Sometimes the artist or a member of the band has the ability to be the



I How to Make a Living from Music

49

webmaster, which can work well in the early stages. The artist should
always remember that even if they have a separate webmaster, they must
themselves create regular Instagram and Facebook posts, tweets and
videos for YouTube or TikTok (if appropriate). A constant stream of content
is required to keep fans engaged and to grow the fanbase. The artist and
the fans are the two most important elements in all new music business
models. Fans should be encouraged to interact directly with the artist via
meet and greets at live shows, the artist’'s website, email and socials. If the
artist signs to a third-party phonogram producer, they will usually provide
many of the services shown in the diagram. These could include publicist,
photographer, graphic designer, marketing director and the plugger who is
the person who tries to get the artist's music on radio and television. An
artist should try to get as much artistic control as possible in a third-party
phonogram producer agreement such as approval of photographs, artwork,
studio producers and synchronisation uses. If they sign to a third-party
phonogram producer the artist will normally be expected, if possible, to
terminate any agreement they may have with a digital distributor, as the
phonogram producer will have their own arrangements for digital

distribution.

When the artist starts to draw larger audiences, it will be necessary to
engage a tour manager who will, with the manager and the artist, organize
all aspects of live work on the road. Sometimes a manager and an artist will
take on a tour manager on a tour-by-tour basis or for specific dates, or it may
be that the tour manager is employed full-time or held on a retainer between
tours (a guaranteed minimum amount that is paid every month regardless of
whether the artist is working or not). The tour manager role is an important
one as they have to deal with situations effectively and diplomatically so the
tour functions as well as possible. If the artist and manager decide to
establish their own record label and become their own phonogram producer
rather than sign to a third-party phonogram producer, then the digital

distributor will be vital (see chapter 10).
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w If the artist and/or manager decide to become their own phonogram
,'“)roducer, they may also need to outsource graphic design, pluggers, digital
marketing, CD and DVD manufacturing and so on. A choreographer might be
required if the artist incorporates dance routines as part of their live
performances. A roadie is a stage technician who manages the onstage
equipment before, during and after a live show, including loading, unloading

and tuning instruments.
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CHAPTER 3
A SHORT HISTORY OF THE MUSIC
INDUSTRY

The following is a snapshot of the major events in the music industry over
the past 4,000 years, incorporating many of the landmark developments in

law and technology described in this book.

The first evidence of musical notation was discovered in the Republic of
Iraq on a cuneiform tablet that is believed to have been written around 2000
BC, ironic given that with Amazon’s Kindle, Samsung’s Galaxy and Apple’s
iPad, tablets are very much back in fashion. Musical notation as we know it
today was first conceived in Italy by Guido d’Arezzo, a Benedictine monk
who lived from 991 to 1033 AD. The ltalian Benedictine monks continued to
develop the concept of modern musical notation until around 1350, when it
took on the form that is known today. Writing musical notation at that time
was a laborious, time-consuming process, each copy having to be
individually handwritten. The first evidence of printing being used for music
was in 1457 in Mainz, Germany, where the basic staves were printed but
the musical notation still needed to be added by hand. The first full single-
impression sheet music was printed in England in 1520, by John Rastell.
The printing of sheet music was revolutionary and opened up the playing of
music to the masses. The next major transformation came via Thomas
Edison, Alexander Graham Bell and Emile Berliner, who between them
developed the ability to record live performances. It was Berliner’s invention

of the gramophone in 1887 that gave birth to the concept of performer’s
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w rights. The third revolution came in the 1990s, when the internet and MP3
A ’,.‘;‘, compressed-digital file were developed.
The first copyright law was the Statute of Anne in England in 1710 (see
chapter 4). Over the next 300 years, international treaties including the
Berne Convention, the Rome Convention, the TRIPS Agreement, the WIPO
Internet Treaties (WIPO Copyright Treaty and the WIPO Performances and
Phonograms Treaty), and most recently the Beijing Treaty on Audiovisual

Performances (BTAP) were adopted.

Art has always been heavily influenced by technology and that will continue
in the future. For example, in the vinyl era an album was restricted to a
playing time of 43 minutes as that was the maximum amount of music that
could be played on a 12-inch disc. When the CD came along it was
possible to include up to 73 minutes on an album. In the streaming era,
streaming services pay for a stream if the consumer engages for 30
seconds or more. If the end user listens/watches for only 25 seconds then
no money is paid to the rights holders. If the track is 31 seconds long, or 15
minutes long, the rights holders (authors, publishers, performers,
phonogram producers and CMOSs) receive the same payment for one track.
This has resulted in tracks becoming shorter. From 2013 to 2018, the
average song on the Billboard Hot 100 in the United States fell from 3
minutes 50 seconds to about 3 minutes 30 seconds. In 2018, 6 percent of
hit songs were 2 minutes 30 seconds or shorter, up from just 1 percent five

years earlier.

The reader is advised to refer to the glossary at the end of this book if some

of the following needs more clarification.
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Timeline of major milestones in the music industry:

2000 BC

1020 AD

1350

1457

1520

1710

1847

1851

1877

1886

1887

First musical notation discovered on a cuneiform tablet in Iraq

First modern musical notation conceptualized in Italy by Guido

d’Arezzo, a Benedictine monk

Italian Benedictine monks fully develop modern musical

notation

First printing of musical staves in Mainz, Germany, though

musical notation still had to be added by hand

First single-impression prints of sheet music by John Rastell in

England

First copyright law, the Statute of Anne in England

Ernest Bourget, who sought payment for each performance of

his works, wins Les Ambassadeurs copyright case in France

SACEM (Society of Authors, Composers and Publishers of

Music) formed in France as the world’s first CMO for authors

Thomas Edison records musical sounds on a phonograph wax

cylinder in the United States

Berne Convention adopted, the first international treaty for the

protection of copyright in author's works

Emile Berliner invents the gramophone with flat discs as the

sound carrier (phonograms) in United States.
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A
1897

1898

1901

1907
1908
1926
1926
1927
1928

1929
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‘Berliner forms the US Gramophone Company, the world’s first

phonogram producer

Brittle shellac discs introduced as sound carriers

The William Morris Agency booking agency founded in

Hollywood California

Engineer Guglielmo Marconi from Bologna, Italy, invents radio

US inventor Lee de Forest commences regular radio

transmissions using voice and music

The Gramophone Company incorporates HMV (His Master’s

Voice) painting as its trademark

CISAC, based in Paris, formed as the international umbrella

organization for author’s performing rights societies

Scottish inventor John Baird demonstrates the first television

transmission system in London

The Harry Fox Agency founded in United States to license and

collect mechanical royalties for publishers

78 rpm (revolutions per minute) becomes international

standard for flat disc records

BIEM formed as the international umbrella organization

representing mechanical rights societies



1934

1936

1948

1949

1957

1961

1963

1967

1970

1975
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PPL (Phonographic Performance Ltd) launches in the UK as
the world’s first CMO for related rights broadcast and public

performance licensing and collection

The BBC commences broadcasting the world’s first public

television service in London

FIM (International Federation of Musicians) formed as the

international umbrella organisation representing musicians

unions

33.33 rpm long-play 12-inch vinyl albums introduced

45 rpm 7-inch vinyl records introduced

Stereo recordings introduced

The Rome Convention, the first international treaty securing

protection for performers, phonogram producers and

broadcasters, is adopted

8-track cartridge cassettes introduced

Compact cassettes introduced

MIDEM international music conference takes place in Cannes

France for the first time

World Intellectual Property Organization (WIPO) formed

Creative Artists Agency (CAA) booking agency founded in Los
Angeles USA



I How to Make a Living from Music

‘\l 1976
P

A

1981

1982

1983
1984
1987
1990
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1992
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‘Ticketmaster ticket agency founded in Phoenix USA

Apple computers founded by Steve Jobs and Steve Wozniak

MTV music video channel launched in the United States

CDs (Digital compact discs) introduced

Modern internet launched by ARPANET (Advanced Research

Projects Agency Network)

lllinois Bell launch first public mobile phone cellular service in

the United States

Betamax copyright judgment in the United States (the
Supreme Court ruling that copying television shows and
watching them later did not constitute copyright infringement)

MP3, a coding format for digital audio, developed in Germany

British scientist Tim Berners-Lee invents the worldwide web

while working at CERN in Geneva, Switzerland

MP3 developed by the Motion Pictures Expert Group to be
part of the MPEG format

AOL (America Online) online service provider launches in

USA
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1994 TRIPS (Agreement on Trade-Related Aspects of Intellectual
Property Rights) adopted at the WTO (World Trade

Organization)

Amazon launches in Seattle USA

eBay launched in the United States

Yahoo! Launched as a web services provider in the United

States

1996 WIPO Internet Treaties, comprising the WIPO Copyright
Treaty (WCT) and the WIPO Performances and Phonograms
Treaty (WPPT), adopted in Geneva Switzerland

Live Nation live event promotion company founded as SFX

Entertainment in USA

1997 First successful MP3 player, the AMP MP3 Playback Engine,

launched by Advanced Multimedia Products

1998 Netflix launched in California as a DVD purchase and rental

company

The Digital Millennium Copyright Act (DMCA) comes into force
in the United States, establishing the principle of safe harbor
for online service providers against claims of copyright

infringement

1999 Napster launched in the United States as the first peer-to-peer

(P2P) digital file-sharing service
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2000

2001

2002

2003
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Sub Pop in Seattle becomes the first phonogram producer to

‘use MP3s as a promotional tool

Google search engine launched

Pandora launched in USA by Savage Beast Technologies as
a business-to-business company licensing the Music Genome
Project to retailers as a recommendation platform. Later to

become the Pandora streaming platform

SCAPR formed as the international umbrella organisation for

performers related rights CMOs.

Apple launches iPod

Apple launches iTunes

Palm launches first smartphone in the United States

BitTorrent peer-to-peer file-sharing program launched

Napster closes after being successfully sued by the recording

industry Association of America (RIAA)

Shazam app launched in the United Kingdom under the name

2580 as a dial-up music recognition service

Apple launches iTunes store

Pirate Bay launched using the BitTorrent protocol

Myspace social network launched


https://en.wikipedia.org/wiki/Business-to-business
https://en.wikipedia.org/wiki/Recommender_system

2005

2006

2007
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LinkedIn founded in United States

Sound Exchange launched in the United States as a CMO to
license webcasters and satellite radio broadcasters, and to
collect public performance income from them for phonogram
producers and performers

Sony Music Entertainment and BMG merge to form Sony
BMG reducing the number of major phonogram producers to
four

Facebook launched

YouTube launched

Amazon Prime launched in the United States

Live Nation launched after being sold off by ClearChannel

Apple allow interoperability by facilitating MP3 conversion from
its AAC files

Google buys YouTube

Secondary ticketing site Viagogo launched in the United

Kingdom

Apple launch the iPhone

eBay buys secondary ticketing site StubHub
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w Twitter launched

“ ] Amazon launches Kindle tablet
Amazon MP3 music download service launched
Deezer music streaming service launched in France
Apple’s chief executive Steve Jobs writes an open letter to the
music industry suggesting that Digital Rights Management
TPMs (Technical Protection Measures) be abandoned.
Merlin launched in France as international digital licensing hub
for independent phonogram producers

2008 Spotify launched in Sweden

Apple allows third-party apps for iPhone

Android operating system launched for mobiles

Amazon Music is first music service to sell MP3s from the four
major phonogram producers without digital rights
management (DRM) and technological protection measures
(TPMs)

Soundcloud online audio distribution platform and music

sharing and streaming service launches in Berlin

Sony Corporation of America acquires the 50% of share’s
owned by BMG changing its name from Sony BMG back to

Sony Music Entertainment.



2009

2010

2011
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DRM TPMs abandoned by major phonogram producers

Kickstarter crowd funding platform launched in the United

States

PledgeMusic direct-to-fan artist crowd funding platform

launched in the United Kingdom

Microsoft launch Bing search engine

Epidemic Sound launched in Sweden as the first royalty free

soundtrack providing service.

Samsung launch Galaxy smartphone

Facebook introduce the ‘like’ button.

iPad launched by Apple

Netflix launches audiovisual streaming service

Instagram launched as an iPhone app

Ticketmaster ticket agency merges with promoters Live Nation

to form Live Nation Entertainment.

Amazon launch music streaming app Cloud Player and Cloud

Drive digital locker

Apple launch iCloud and iTunes Match cloud storage services



I How to Make a Living from Music

62

w Snapchat multimedia instant messaging app launched

e
\\ Spotify launch in the United States
Twitch launch in the United States
2012 Beijing Treaty on Audiovisual Performances (BTAP) adopted
in China
Instagram launch Android app
Facebook buys Instagram
EMI sold off to Universal although some elements sold to
Warner and some independents thus reducing the number of
major phonogram producers to three — Universal, Sony and
Warner.
Web-blocking injunctions successfully introduced in the United
Kingdom by British Phonographic Industry obliging internet
service providers to block music pirate sites, including The
Pirate Bay
Booking agency William Morris Agency merges with Endeavor
and is renamed William Morris Endeavor (WME)
2013 Snapchat launch Stories, visual posts that can be replayed for

24 hours

Patreon crowdfunding site for content creators launched



2014

2015

2016

2017
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Chinese app Musical.ly launched in China and the United

States

Facebook buys mobile application WhatsApp

Amazon buys video game streaming site Twitch

Amazon launches Amazon Echo smart speaker with voice-

activated Alexa virtual assistant

Apple launch Apple Music streaming service

The Fair Play Fair Pay Bill introduced in the United States but
not adopted

Twitter launch Periscope live video streaming app

Facebook launch Facebook Live live video streaming

SESAC acquires the Harry Fox Agency.

TikTok launched in China

Microsoft buys LinkedIn

Chinese TikTok owner ByteDance buys Musical.ly

Facebook launch Facebook Stories in the main Facebook app

Spotify launch Spotify for Artists
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2019

2020
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ByteDance combine Musical.ly and TikTok, and launch under

‘the name TikTok

Facebook agrees music licensing deals with the three major
record companies so that users who use copyright protected
music by Sony, Universal and Warner will not have their posts

taken down.

Apple buys music discovery app Shazam

Ticketmaster closes its European secondary ticketing sites

Seatwave and Get Me In

Music Modernization Act passed in the United States.

Apple launches OS Catalina with three separate music apps:
Apple Music, Apple Podcasts and Apple TV, with iTunes no

longer a stand-alone app

European Union approve Directive on copyright and related

rights in the Digital Single Market

Deezer announce intention to switch to user-centric payment

system for digital streaming royalties.

Secondary ticketing platform Viagogo buys eBay’s secondary

ticketing platform StubHub

IFPI, Worldwide Independent Network (WIN) and PPL launch

the centralized industry data exchange service RDx



2021
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Digital music licensing hub Merlin concludes first recording

licensing deal with TikTok

Spotify launch in 85 new markets

MLC (The Mechanical Licensing Collective) formed as a result

of the Music Modernisation Act goes live in the United States

Spotify launches website Loud and Clear explaining to artists

how streaming royalties are paid

SoundCloud launches fan-powered royalties user-centric
royalty payment model for independent artists that use their

Pro Unlimited and Repost services.

All three major phonogram producers conclude licensing deals

with TikTok

Meta announced by Mark Zuckerberg as the new company
brand name for the Facebook company (including Facebook,
Instagram and WhatsApp) and his intention to build a new

metaverse around virtual reality.

The main message from this short history is the exponential rate of change

from 2000 onwards. With every month that passes, some digital services

will disappear and new innovative services will emerge to disrupt and

change the digital music ecosystem.
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CHAPTER 4
COPYRIGHT AND RELATED RIGHTS

Copyright means exactly what it says, it is the right to copy, although it was
originally defined as the right in the copy. If an author writes a work or a
performer makes a recording, no one else has the right to make copies of it
without the author or performer’s permission. With the parallel evolution of
technology and law, copyright has evolved to also cover control by the
author or performer of other uses of a work or recording, such as
communication to the public (public performance, broadcasting, making
available), rental and distribution. Traditionally, the term ‘copyright’ refers to
authors’ works, whereas rights of performers, phonogram producers and
broadcasting organizations are usually referred to as related rights or
neighboring rights. In some countries, including the United Kingdom and
the United States, related rights are regarded as another form of copyright,
but for the purposes of this book the rights of performers, phonogram

producers and broadcasting organizations will be defined as related rights.

One has to go back to the invention and evolution of the printing press in
the fifteenth century to find the first regulations concerning copyright. The
right to print books was limited to certain holders of printing privileges. The
first copyright legislation was the 1710 Statute of Anne in England, which
was followed by French legislation in 1791 and 1793, but it was not until the
mid-nineteenth century in France that modern copyright law in relation to

music began to take shape.
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It is important to understand that there are two primary law systems. The
system applied in countries following the European tradition, which has its
roots in Roman law but which was mainly developed in France, is referred
to as civil law, whereas the English legal system is referred to as common
law. Civil law jurisdictions place greater emphasis on the rights of the
author and moral rights, often referred to as droit d’auteur, whereas
common law systems give prominence to the concept of copyright
ownership. The civil law system treats the rights of authors almost in the
same way as human rights, whilst the common law system is more focused
on economic issues and regards copyright and related rights as property
rights. The term copyright is generally used as a global term in both civil

law and common law regimes.

As Britain established the legal systems in its colonies, the English
common law system is also to be found in those territories (and their
successors) such as Australia, New Zealand, Singapore and United States.
Within the United Kingdom, Scotland, with its historic connections to
France, operates under a civil law-influenced system, while England, Wales
and Northern Ireland operate under the common law system. Similarly in
Canada, the French-speaking region of Quebec operates under civil law
whereas the rest of the country, with its British roots, operates under the
common law system. National copyright laws operate across all territories
in the United Kingdom and Canada although there are civil law procedural

differences in Scotland and Quebec.

In both cases, one thing holds true: the legislation for authors rights had a
head start of at least 75 years on those for performers. As a result, the
rights of authors tend to be more developed and of greater duration than
those for performers. For example, one of the most important income
streams for performers in the twenty-first century is that from public
performance communication to the public licences on radio. Under this

right, every time a radio station plays a record it must pay the phonogram
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ﬂ producer and performers on the recording, in addition to the publisher
" ;‘,‘0 and/or the author of the work. Most countries have incorporated this right,
)",\as harmonized in the 1961 Rome Convention for the Protection of

Performers, Producers of Phonograms and Broadcasting Organizations
and later by the 1996 WIPO Performances and Phonograms Treaty
(WPPT). However, under Article 6 of the Rome Convention and Article 15 of
the WPPT, member states have the right to make a reservation on these
rights and opt out or partially opt out of the equitable remuneration public

performance provision.

The United States, which is not a signatory to the Rome Convention but is
to the WPPT, decided to make this reservation, and at the time of
publication it has no public performance right for performers or phonogram
producers when records are played on terrestrial (free-to-air) radio. The
United States which is the largest music market in the world does, however,
have a digital public performance right if a recording is played on satellite
radio, or webcast or simulcast online. For free-to-air radio broadcasts (the
biggest sector in the United States), the author and author’s publisher
receive public performance payments via authors’ CMOs ASCAP, BMI,
SESAC and GMR but the performers who performed on the recording and

the phonogram producers who own the copyright in the recording do not.

Despite the public performance in sound recordings in the United States
being limited to digital satellite, webcasting and simulcasting online, Sound
Exchange, who collect on behalf of performers and phonogram producers,
is still the biggest CMO of its type in the world. If a performance right were
to be introduced in the United States for recordings on terrestrial radio,
Sound Exchange’s income would increase dramatically. Furthermore, US
performers would qualify for international income, which would provide a
major increase to their earnings from public performance in recordings,
provided they had been successful outside the United States. Performers

and phonogram producers worldwide are hoping the proposed Fair Play
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Fair Pay Bill will become law in the United States, which will correct this
imbalance. In 2020, following a complaint by the Irish performer's CMO
RAAP, the European Court of Justice ruled that national treatment should
take precedent over reciprocal arrangements, which means that US
performers should get paid in the future when their fixed performances are

played in the European Union.

Even though the United Kingdom has left the European Union, it may yet
have to pay performers from the United States, as this will probably be a
stipulation in any UK/US free trade agreement. If this comes to pass, it will
still leave performers and phonogram producers worldwide (including US
performers and phonogram producers) with no public performance right

when their recordings are played on terrestrial radio in the United States.

The duration of copy protection tends to be considerably shorter for
performers and recordings than for authors’ works. In the European Union,
for example, the duration of rights protection for performers and recordings
is harmonized from 2013 onwards at 70 years after first release of a
phonogram, whereas the duration of rights for authors is 70 years after the
death of the author. This could mean authors have copyright protection for
as long as 150 years, if the author wrote a work at age 15 and died at 95,
more than double the 70 years protection enjoyed by a performer. The
reason is mainly historical. Authors’ works have been fixed for hundreds of
years as their works could be written or printed in musical notation form,
whereas it was 1877 before the first recording device was invented which
allowed the fixation of performances for the first time. The rights for
performers and phonogram producers clearly have a considerable amount
of catching up to do. The first international treaty for authors’ rights came
into force in 1886 following the adoption of the Berne Convention for the
Protection of Literary and Artistic Works, whereas performers, phonogram
producers and broadcasters had to wait 75 years for their first international

treaty, the 1961 Rome Convention.
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‘. The exception is the United States, where both authors and performers
)"éenjc")y equal time periods of copyright protection, which is 70 years after the
death of the author or 70 years after the death of the last surviving
performer on the recording. In the performer’s case, this only applies to
recordings first released after February 15, 1972. However, if a performer’s
fixed performance can be proved to be a work made for hire (that is, the
performer was effectively an employee of the phonogram producer), the

term of protection is 95 years after first release of the recording.

The Berne Convention has been updated seven times since 1886, most
recently in 1971. In 2021,179 countries are signatories of the Berne
Convention. The World Trade Organization’s (WTQO) Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement), which
came into effect in 1995, has also had an effect on authors’ global rights in
that it includes most of the conditions of the Berne Convention (except
moral rights). As a majority of countries in the world are members of WTO,
this effectively brought the laws of those that were not Berne Convention
signatories more in to harmony with those that were. As the WTO is a
global trade organization, the TRIPS Agreement also included provisions
for copyright enforcement and dispute settlement mechanisms between
countries. The 1996 WCT further extended the rights of authors, particularly
in the context of the internet and at the time of publication has 111

contracting parties.

The Rome Convention was the first international treaty to recognize related
rights. Such rights were also included in the TRIPS Agreement and in the
1996 WPPT. At the time of publication, 96 countries were contracting
parties to the Rome Convention,164 countries were parties to the TRIPS
agreement and 109 countries are contracting parties to the WPPT. Related
rights were further extended in the 2012 Beijing Treaty on Audiovisual

Performances (BTAP). Thirty WIPO member states were required to ratify
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or accede for the BTAP to come into force. On January 28, 2020, Indonesia
became the 30th WIPO member state to ratify the BTAP. This set the stage
for the treaty to become effective, and it officially came into force on April
28 2020.

As outlined in the definitions section, there are essentially two sets of rights

to consider when making commercial music:

1. The copyright in the work (songwriting, composition, musical
arrangement and/or lyrics).
2. The related rights in performances and recordings

(phonograms).

However music is used, these two separate rights must be kept in mind at
all times. All parties involved need to be clear on how they are dealt with in
all music business transactions. For example, if an artist wanted to use a
small section of someone else’s recording and incorporate it in their
recording, as is often done in modern recording (referred to as a sample or
sampling), they would need to obtain permission from at least two different
rights holders. Permission would be necessary from whoever owns or
administers the rights in the recording (usually a phonogram producer) and
also from whoever owns or administers the rights in the work (usually a
music publisher or CMO). There may be several authors on the original
work and they may have different publishers, in which case each publisher
involved will need to give permission. It may also be that the phonogram
producer has to clear the use with the performers on the original recording
and the music publisher may have to clear the use with the original authors.
Further, the rights may be owned by different entities in different countries,
requiring multiple permissions for international clearance. Not until an artist

has received all these permissions can they legally use the sample.
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ﬂ As of 2021, WIPO has 193 member states and manages 26 international
\ / treaties, including the Berne Convention, the Rome Convention, the WCT,
/’“he WPPT and the BTAP. WIPO and the international treaties are important

in how the rules of copyright and related rights are formulated to provide
certain minimum rights, which each member state is obliged to incorporate
in its national laws. In this way, reciprocal arrangements between CMOs in
different countries are more easily achieved, giving music greater value in
terms of international trade. For example, if an author is a Singapore
national and their work is broadcast on Hungarian radio, the author should
still get paid via COMPASS, the Singapore CMO, which will receive the
income from the Hungarian CMO, ARTISJUS. The two organizations have
reciprocal agreements, with each other and with most other authors’ CMOs
around the world. With appropriate reciprocal international agreements and
laws, it is possible to earn money far beyond the borders of an author or
performer’s country. The 1996 WIPO Internet Treaties and 2012 BTAP are
particularly valuable in bringing copyright law up to date. With rapid
technological change, WIPQO'’s role will become increasingly important,
particularly with reference to global harmonization of copyright law and

copyright structures.

The principal rights provided by these and previous international treaties
and agreements will now be considered. The European Union’s directives
on copyright and related rights often provide higher protection than that
provided in the international treaties and agreements. For analysis of
international, regional and national copyright and related rights laws, see
J.A.L. Sterling’s World Copyright Law in the further reading section.

Throughout, this text does not claim to give legal advice.
Rights for authors

According to the Berne Convention and the WCT, authors have the

following exclusive rights, described in general terms:
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1. The right of reproduction (the right to copy the work).

2. The right of distribution (the right to issue and distribute copies of
the work to the public).

3. The right of rental (the right to authorize commercial rental to the
public of copies of the work). In exceptional cases a different system
may apply.

4. The right of communication to the public (the right to authorize any
communication, by wire or wireless means, including the making
available to the public of works in a way that they can access the
work from a place and time individually chosen by them). Making
available refers to on-demand, interactive communication through
the internet, such as downloads and interactive streaming, and is
considered a subset of communication to the public.

5. The right of broadcasting. Broadcasting is considered to be a subset
of communication to the public.

6. The right to translate.

7. The right to make adaptations and arrangements of the work.

8. The right to perform the work in public. The public performance right
is considered to be another subset of communication to the public.

9. The moral rights (the right of attribution and the right of integrity).

Rights for performers

Under the WPPT, performers have the following exclusive rights (with the
exception of point 5, which refers to equitable remuneration) in their
recordings if the nationality/location requirements of Article 3 are fulfilled.
The treaty term phonogram is here used to mean sound recording or fixed

audio performance:

1. The right of reproduction (the right to make copies of the

phonogram).
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The right of distribution (the right to issue and distribute copies of
the phonogram to the public).

The right of rental (the right to authorize commercial rental to the
public of the original and copies of the phonogram as determined in
the national law of the contracting parties). In exceptional cases a
different system may apply.

The right of making available (the right to authorize the making
available to the public by wire or wireless means of any
performance fixed in a phonogram, in such a way that the public
may access the fixed performance from a place and at a time
individually chosen by them). The term making available refers to
on-demand, interactive communication via the internet, such as
downloads and interactive streaming.

The right to equitable remuneration for broadcasting and non-
interactive communication to the public. This is the public
performance right for sound recordings. Under Article 15 of the
WPPT, countries can opt out of this right.

The moral rights (the right of integrity and the right of attribution).

Again, countries can opt out.

The WPPT also addresses a performer’s unfixed live performances and

grants performers, as follows:

The right of broadcasting (except in the case of rebroadcasting).
The right of communication to the public (except where the
performance is a broadcast performance).

The right of fixation.

By definition, a performer’s live performance (for example, in front of an

audience) is unfixed. Protection was therefore necessary for the performers

to have the right to authorize or prohibit the simultaneous broadcast of their

live performance, as well as the right of communication to the public of their
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live unfixed performance. They were also granted the right to authorize or

prohibit the fixation (recording) of their live performance.

Rights for phonogram producers

Phonogram producers have the following exclusive rights (with the
exception of point 5, which is a right of equitable remuneration) in their

recordings if the nationality/location requirements of the WPPT are fulfilled:

1. The right of reproduction (the right to authorize direct or indirect
reproduction of the phonogram in any manner or form).

2. The right of distribution (the right to authorize the distribution to the
public of the original and copies of the phonogram through sale or
other transfer of ownership).

3. The right of rental (the right to authorize the commercial rental to the
public of the original and copies of the phonogram as determined in
the national law of the contracting parties). In exceptional cases a
different system may apply.

4. The right of making available (the right to authorize the making
available of a phonogram, by wire or wireless means, in such a way
that members of the public may access the phonogram from a place
and at a time individually chosen by them). This right refers to on-
demand, interactive making available via the internet, such as
downloads and interactive streaming.

5. The right to equitable remuneration for broadcasting and
communication to the public (this is the public performance right for
sound recordings). The WPPT allows member states to opt out of

this right if they wish.
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w Rights for music publishers

ry

“t is important to understand that music publishers do not generally have
separate rights in copyright law. Publishers rely on licensing, receiving an
assignment or entering into an administration agreement with authors to

represent the author’s rights.
Licensing and assignment

It is important to understand the difference between licensing and
assignment. If an author or performer licenses their rights, they retain
ownership of their copyright or related rights and allow third parties, such as
publishers or phonogram producers, to exploit those rights under certain
contractual conditions. If an author or performer assigns their rights, they
are transferring ownership of those rights to the contracting party. A useful
analogy is that assigning is like selling a car. The original owner would no
longer have any interest in the car as it now belongs to the person they sold
it to. If, on the other hand, they rented the car to someone, that would be
like licensing. They still retain ownership of the car but allow someone else
to use the car under certain conditions. It is always preferable from the
author or performer’s point of view to license their rights rather than assign
them. Even if the license is for life of copyright or life of the related rights,
the author or performer retains ownership of the rights. In such a case, if
the publisher or phonogram producer went out of business, or was in
material breach of the agreement, the rights would revert to the author or
performer. If, on the other hand, the rights had been assigned, a liquidator
would usually sell the rights of the bankrupt publisher or phonogram

producer to the highest bidder.
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Exclusive rights and rights of remuneration

Exclusive rights are the right to authorize or prohibit a particular action,
such as making copies of a work or a recording, and they provide complete
control for the rights holder, except for certain limitations and exceptions as
described below. In most countries exclusive rights are transferable by
assignment or by license, the exception being in Germany, where an
author’s rights can be transferred only by license. If an author signs a
publishing agreement with a publisher, or a performer signs a recording
agreement with a phonogram producer, the publisher or phonogram
producer will usually require the author or performer to assign or license
most of the exclusive rights for the term of the agreement. An exception
would be if the agreement were an administration-only agreement, in which
case the exclusive rights would remain with the author or performer, and the
publisher or phonogram producer would only administer the rights on their
behalf.

A right to remuneration provides less control over a work or recording, as
the use can take place without the explicit authorization of the right owner.
However, remuneration rights provide for payment at a specified rate, or
formula, to be made to the author, performer, publisher or phonogram
producer each time the work or recording is used in public. In copyright law,
an exclusive right is regarded as a higher and more valuable right than a
remuneration right, but the latter can be far more valuable in real terms,

particularly if it is unwaivable in contract.

The Berne Convention grants exclusive rights to authors except where a
particular country has legislated that a compulsory license will apply that
would restrict an author’s exclusive right. It is in related rights, and

particularly the public performance of sound recordings, where equitable
remuneration is the norm, as stated in Article 12 of the Rome Convention

and Article 15 of the WPPT.
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l/ If the right of remuneration is not transferable in contract, a performer who
"'&haésigned an exclusive recording agreement will still continue to receive
their share of the income from the remuneration right for the public

performance of their recordings, no matter what is stated in the contract.
Making available

When WIPO member states created a new making available right in the
1996 WCT and WPPT, no one envisaged it would shape the entire global
music industry in the twenty-first century, but that is exactly what it has

done.

The making available right is not capitalized in the treaties as it is a subset
of the communication to the public right. However, unlike the linear
communication to the public right, which was deemed to be a right of
remuneration in most jurisdictions, the making available right was made an
exclusive right for performers, authors and phonogram producers. As
stated previously, publishers were not granted the making available right.
As a result, they have had to seek an assignment or license from the

authors they represent in order to exercise the right.

Linear communication to the public is when a member of the public has no
control over the specific piece of music they are listening to. This is referred
to as non-interactive. An example would be terrestrial radio or television
broadcasts or simulcasts of the same broadcasts online. Non-linear
communication to the public is when the making available right applies and
a member of the public choses a specific piece of music at a time and place
of their choosing. This is often referred to as interactive; for instance, when
a member of the public clicks a specific track on YouTube, Deezer, Spotify
or Apple Music, or uses a voice command to select a specific piece of

music using a smart speaker service such as Amazon’s Alexa.
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Under the WPPT, the making available right for phonogram producers is
defined as “the exclusive right to authorize the making available of a
phonogram, by wire or wireless means, in such a way that members of the
public may access the phonogram from a place and at a time individually
chosen by them”. For performers, it states, “performers shall enjoy the
exclusive right of authorizing the making available to the public of their
performances fixed in phonograms, by wire or wireless means, in such a
way that members of the public may access them from a place and at a
time individually chosen by them”. Similarly in the WCT, the author’s
making available right is defined as “the right to authorize the making
available of works, by wire or wireless means, in such a way that members
of the public may access the work from a place and at a time individually

chosen by them”.

Thus, the making available right applies when a member of the public
accesses a piece of music in an interactive way. They can choose exactly
what they want to listen to at any time and from anywhere. If they are
listening to radio or an online simulcast then the making available right
does not apply, as they have no control over what they are listening to,
other than switching off the radio or moving to another station. The radio
station may play a particular genre of music but the consumer will have no
say in the specific tracks broadcast. The making available right is highly
significant for authors, publishers, performers, phonogram producers and
CMOs.

Some of the stakeholders at the inception of the making available right also
thought it would be helpful as an additional anti-piracy measure. It was
perceived as an extra tool for rights holders to prosecute those who used
their copyrights illegally in the digital environment. Rather than defining the
making available right as a remuneration right it was made an exclusive

right, which is considered to be of higher value than a remuneration right.
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ﬂ Exclusive rights can usually be transferred either by license or assignment.
" ;‘,‘0 So a phonogram producer will require a performer to transfer their
)"éexciusive making available right to them in the recording contract as without
it, they would not be able to license the streaming and download services
such as Spotify, Apple, Amazon or Deezer and place the performer’s
recordings on those services. Similarly, a publisher will also require a

transfer of the author’s making available right in the publishing agreement.

For performers and phonogram producers, in many jurisdictions the linear
communication to the public right covering radio, television and public
performance in public places has been legislated as an unwaivable
equitable remuneration right. As discussed, if a right is unwaivable, it
cannot be transferred in contract, so the right will always remain with the
performer, regardless of whether they enter into a recording agreement or
not. Although a remuneration right is seen as being of lower value than an
exclusive right and providing less overall control, performers have found
that if it is unwaivable in contract, it is far more valuable to them than an

exclusive right.

Because the making available right is an exclusive right, phonogram
producers usually license download digital services such as iTunes,
Beatport, AmazonMP3 and SoundCloud, and streaming digital services
such as Spotify, Apple Music, Amazon Music Unlimited or Deezer’s
streaming service directly whereas equitable remuneration rights are

almost always administered by a CMO.

It is reasonable to assume that equitable remuneration means equal
remuneration but in fact it means fair remuneration so the percentages are
not usually stated in a countries copyright law unless phonogram producers
and performers cannot come to an industry agreement. Most countries,
however, have come to industry agreements whereby equitable

remuneration for recordings is set at 50 percent to the phonogram producer
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and 50 percent to the performers who performed on the recording. The
performers’ share is then usually divided between featured performers and

non-featured performers.

Equitable remuneration has proved of great value to featured performers,
who will continue to receive regular payments from the related rights CMO
they have joined, regardless of whether they are recouped with the
phonogram producer they are contracted to. This also applies to non-
featured performers who receive income every time a recording on which
they played is broadcast or played in a public place. With unwaivable
equitable remuneration, featured and non-featured performers will,
therefore, have a regular income on which to live. Recoupment in a
recording or publishing agreement is the point at which the royalties earned
under the agreement equal the advances and other recoupable costs

already incurred as set out in the contract.

The concept of equitable remuneration does not exist in the WCT for
authors and publishers (except in the context of compulsory licenses). It
appears in the WPPT for performers and phonogram producers. However,
most author and publisher CMOs operate a similar system under the rules
of the CMO, where linear communication to the public is split 50 percent to
the author and 50 percent to the publisher, unless the author directs the
CMO to pay out otherwise. This payment is generally made directly to the
author, regardless of whether the author is recouped under the publishing

agreement.

In jurisdictions where non-featured performers receive a share of linear
communication to the public income, the making available right has
resulted in them generally receiving nothing if access to music is
interactive. If the piece of music on which they performed as a non-featured
musician is played on the radio or in a public place, they are paid every

time that piece of music is broadcast or played. If the same piece of music
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ﬂ is accessed via Apple Music or Spotify, they will generally not get paid,
X / other than the original buy-out session fee they received at the time of the

/'\L\orig"inal recording.

For featured performers, if the interactive making available right applies, all
the money will go to the phonogram producer, who will credit the featured
performer’s royalty account according to the rate in the recording contract.
If the featured performer’s royalty account is unrecouped, and most are in
the early to middle stages of an artist’s career, they will not receive
anything until recoupment has been reached. Non-featured performers will

usually get nothing anyway for interactive delivery.

Thus, an unwaivable right to equitable remuneration can be far more
valuable to a performer than a transferrable exclusive right. Under
European legislation, it is possible for EU member states to link the making
available right to the right to receive a fair/equitable remuneration. This has
been considered by several countries but only Spain has passed it into law
and made it work in practice. Whilst the making available right is an
exclusive right in Spain, it has a remuneration right running in parallel that
provides for a minority percentage of interactive income to go to performers
which is collected and distributed by the Spanish CMO AIE. Performers on
phonograms (and audiovisual recordings) are, therefore, granted an
exclusive right of making available together with an unwaivable right to
receive equitable remuneration when the exclusive right is transferred to
the phonogram producer (or the audiovisual producer). Under Spanish law

this right has to be administered by a CMO.

There is a great deal of debate about the making available right and when it
should apply. It has generally been viewed that if there is any control
available to the consumer, the making available right is thought to apply.
For example, if the service is linear but provides the facility to skip a track

(move on to the next track) or scrub a track (move the cursor to any point in
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a track) should the making available right apply? Tastemaker personal radio
streaming services such as Pandora in United States have been ruled as
linear rather than interactive, although this is a grey area. Whilst the
consumer cannot listen to a specific track, they can skip tracks if they do
not like them, and the tracks that are chosen for them are specifically
chosen around that particular listener’s taste in music. If a member of the
public selects a video on YouTube or a track on Spotify, or by voice
command on Alexa’s smart speaker, the making available right clearly
applies, but what happens if YouTube or Spotify then plays the consumer a
track they have not asked for, but which the service’s algorithm thinks the
consumer will like based on the track they did select? This is what normally
happens with such services wherein multiple tracks are automatically
streamed following the initial selection. The first track proactively requested
is termed a pull action by the user, whereas the second and subsequent
tracks that the user did not ask for are referred to as a push action by the
service. The question is: Did the consumer access the phonogram from a

place and at a time individually chosen by them in the push example?

The answer to this question will have a significant effect on the income of
an author or performer. If the push tracks are deemed to be linear income,
money will flow through to the performer or author via a CMO, regardless of
whether they are recouped with their phonogram producer or publisher. If
on the other hand, the push tracks are deemed non-linear, a phonogram
producer or publisher will usually license the service directly and apply the
relevant royalty rate to the author or performer’s royalty account, which may
be unrecouped. The issue is proving highly controversial and it may be

some time before it is clarified.

Limitations, exceptions and the three-step test

The copyright and related rights treaties all contain provisions on limitations

and exceptions to the rights specified. For example, if a work is used for
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ﬂ reporting news, critical review, education or research purposes, then
;; copyright orrelated rights permission may not be required by the user.
'\;\Eacfh WIPO member state has its own list of exceptions in their national

copyright law which often vary from country to country.

One of the guiding rules applied to justify such limitations and exceptions
was first established in the Berne Convention in relation to the right of

reproduction and later generalized to cover all rights by TRIPS, the WCT
and the WPPT and the BTAP. Known as the three-step test, it allows the

following limitations:

1. It can only apply in certain special cases.
2. It cannot conflict with the normal exploitation of the work.
3. It cannot unreasonably prejudice the legitimate interests of the

author/rights holder.

In the digital age some governments are looking to introduce new
exceptions and limitations; for example, it is common practice for users to
transfer the music on a CD to a computer, or to transfer music on their
computer to their MP3 player or mobile phone (often referred to as format
shifting). This transfer process is illegal in some member states but is often

ignored by enforcement authorities for being too difficult to police.

Some member states have introduced an exception for such copying, thus
making format shifting legal for users who do this at home for non-
commercial purposes. To comply with the three-step test, it is important
governments provide some form of compensation for rights holders when
an exception is introduced. As discussed in the chapter on collective
management, one such compensation scheme is to introduce private
copying levies on recordable media and/or recording and digital storage

devices. The money collected from such levies is distributed to authors,
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performers, publishers, phonogram producers and other entities usually by

CMOs.

Fair use and fair dealing

Fair use is a term developed in US copyright law to describe a limitation or
exception to copyright, wherein the user would not need to seek permission
from the copyright owner for certain uses. The doctrine of fair use is broader
and more flexible than fair dealing which is the equivalent term found in the
copyright law of other common law countries such as Australia, Canada,
New Zealand, Singapore, South Africa and United Kingdom. US law places
great weight on the right to free speech, which is why fair use is a broader
right than that of fair dealing. Whether or not a use qualifies as fair use in the
US can be complicated and is often subjective. In deciding whether the claim
of fair use is valid, a court will look at factors such as the purpose and
character of the use, type of copyright-protected material used, duration and
substantiality of the portion used, and any detrimental economic effect on the
copyright owner. Because the interpretation of fair use is complex, disputes
often end up in court. Fair dealing in other common law countries tends to be

narrower and more defined, which results in less litigation.

For example, in 2008 the producers of the film Expelled used 15 seconds of
audio from John Lennon’s ‘imagine’, using the work and the original recording
claiming it was fair use. Yoko Ono, the owner of Lennon’s estate, took the film
company to court to challenge that assumption. The US courts ruled that this
did qualify as fair use. Another famous dispute was Lenz v Universal Music,
known as the dancing baby case, where Stephanie Lenz posted a 29-
second video clip on YouTube of her 13-month-old son dancing to Prince’s
‘Let’s Go Crazy’. Universal issued a takedown notice to YouTube on the
basis of copyright infringement. Lenz, assisted by the Electronic Frontier
Foundation, argued that the use of this music in this context was fair use.

The dispute rumbled on for 11 years, even reaching the US Supreme
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ﬂ Court, before being settled out of court in 2018. It established some clarity,
;; in that one court decision in the case obliged copyright owners to consider
/'\;\Nhéther a use came under the fair use doctrine in good faith, before issuing

a takedown notice.

In the United Kingdom in 2008, several commercial companies found a
loophole in the laws on fair dealing. They ripped existing audiovisual
copyright-protected material from bands such as Pink Floyd and Genesis
and put them together on DVDs. Interspersed with each clip were interviews
with music journalists, who would give a critique of each clip. Although these
were released commercially, the companies claimed the DVDs were works of
review and criticism, and therefore qualified under the United Kingdom'’s
regulations on fair dealing and that no permissions were required. This
resulted in record stores selling a range of such DVDs by famous artists

without any payment of the copyright holders.

As the world becomes increasingly digital it is important that countries agree
some international norms on exceptions and limitations. The difficulty is that
each country has its own exceptions and limitations, which are territorial and
often different. This is the case even within the European Union. This makes
concepts such as legal cross-border distance learning complex, and in
some cases impossible. While the creator of a learning course may comply
with the exceptions and limitations in their own country, the course may well
be illegal in another country if regulations are different. It will be necessary
for governments to work towards international norms across the whole field
of copyright law if there is to be any certainty in our global internet-based

future.
Moral rights

Moral rights are essentially in two parts as follows:
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1. The right of attribution. This provides the author or performer with
the right to be named or credited if their work or recording is used or
played in public.

2. The right of integrity. This provides the author or performer with the
right to oppose any change to their work or fixed performances that

would prejudice their reputation or the author/performer’s honor.

Moral rights are exclusive rights and not transferable in contract. They can
stay with the right owner even after any transfer of economic rights. In a
few countries, however, they can be waived in contract, which means the
author or performer may agree in the publishing or recording agreement
that they will not assert their moral rights. Whilst nearly every publisher and
phonogram producer will insist on the inclusion of this waiver if the law
allows, it may be possible to insert other wording in the contract that goes
some way towards obliging the publisher or phonogram producer to provide

some of the aspects of moral rights, such as being credited where possible.

In the digital era there is some tension between moral rights and rights of
remuneration. The creative process of mash-ups has become an art form in
itself, wherein an artist puts together several existing recordings and
manipulates and blends them with perhaps some new parts. Sometimes
mash-ups and remixes are created live, either for a performance in front of
an audience or as a live broadcast. In such circumstances, it is impossible
to obtain the appropriate permissions in advance. Some authors and
performers are relaxed about this whilst others feel strongly that their moral
rights are being violated. As new remuneration structures develop, this
tension will become more of an issue. Ultimately, it will be for authors and
performers, to decide whether they want control over their works and
recordings, or would prefer to relinquish their moral rights (at least the right
of integrity) and settle for being paid. One approach is to establish a system
where the “switches are always on” unless an author or performer dislikes

the use, in which case they have the right to turn the switch off; that is, third
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w parties can incorporate the works and recordings of other authors and
; / performers into a mash-up but if one of the original authors or performers
/'“akés exception to such use, they have the right to issue a takedown notice.
As discussed in the chapter on the value gap and safe harbor, this is how
services such as YouTube function. Users can upload audiovisual content
to YouTube but if the copyright owners notify YouTube that the use is illegal,

YouTube is obliged to take it down.
National treatment, term of protection and the public domain

Copyright or related right protection between treaty signatories is governed
by what is known as national treatment. Signatories are obliged to grant the
same protection (same rights, with the same exceptions and under the
same conditions) to the nationals of other countries who are party to the
same treaty as they do to their own nationals. By way of illustration, if the
term of protection for sound recordings in country A is 70 years and in
country B 50 years, nationals of country A will enjoy 70 years protection in
their own country but only 50 years in country B. Similarly, nationals of
country B will enjoy 50 years of protection in their own country but 70 years
in country A. In this instance, national treatment between countries can be
governed by a treaty option called the rule of the shorter term (ROST),
sometimes called the comparison of terms. If country A had elected to
apply this provision, the copyright protection for country B nationals in
country A would be only 50 years, even though the national copyright

protection for residents of country A is 70 years.

An example is the earliest recordings by Elvis Presley, released in 1957. In
2007, fifty years later, those recordings entered the public domain in
countries where the term of protection for sound recordings wasl/is 50 years.
In the public domain means the work or recording is no longer protected by
copyright or related rights. From 2007, anyone was able to release the early

Elvis recordings in those countries where the term of protection for sound
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recordings was/is 50 years, without requiring authorization or having to pay
royalties to the owners of the original recording. In the United States,
however, the term of protection would be 95 years (if the recording was
deemed a work made for hire under US law), or the lifetime of the last
surviving performer on the recording plus 70 years if it was not a work made
for hire. The recordings will be protected until 2052, which is 95 years from
first release in the US or longer if they are not regarded as works made for
hire. In this case, a company called Memphis Recording Service (MRS)
managed quite legally to get an early Elvis recording, “My Baby Left Me”,
into the Official UK Top 40 chart in 2007, with no permissions or

authorizations required with regard to the recording.

It must be remembered that even though the recording may be in the public
domain, the work and the artwork might not be. If the work was written in the
previous 100 years, chances are it will still be protected by copyright, so
royalties will be payable to the author, the author’s publisher and/or the
author’'s CMO, even if the recording no longer has protection. The same is
true of any photographs and/or artwork used on the packaging of the
original recording. In this Elvis Presley example, while the recording was in
the public domain in the United Kingdom, as the duration of protection at the
time was 50 years, the work and the original artwork still had copyright
protection. The company issuing the public domain recording would still
have to obtain a mechanical license and pay mechanical royalties to the
author via the author’s publisher, either directly or via a mechanical rights CMO.
They would also have to obtain permission from whoever owns the
artwork/photographs on the original packaging if they wished to use them.
The alternative would be to create new artwork that would have its own
copyright protection and be separate and unrelated to the original. The
creation of an artwork would trigger its own new period of copyright

protection.
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w Copyright registration

ry

/"&Under the Berne Convention and subsequent treaties it is unnecessary to
formally register an author’s works with a government, a government
institution or with a private entity in a particular country in order to benefit
from copyright protection. Copyright exists automatically as soon as the
work is created and fixed in a tangible form, such as by writing down the
musical notation with the associated lyrics, or by making a recording that

contains the work.

Similarly, when a performance has been fixed as a recording, the right in
the performance and recording exists and under the WPPT does not need
to be formally registered with a government or deposited with a government
institution to be protected by the related rights that exist. Some countries,
such as the United States, have a voluntary registration system intended to
make a public record of a particular copyright. Copyrighted works may be
registered with the US Copyright Office, and although it is not necessary to
register a work or a sound recording to enjoy copyright protection, there are
certain advantages to doing so, particularly in a case of copyright

infringement (visit www.copyright.gov). That said, it is important to join the

appropriate CMOs as soon as possible and register the works and/or

recordings with them (see chapter 7 on collective management).

Trademarks

Another aspect of copy protection is trademarks. This is particularly
important in the context of a band or artist’s name. It is always advisable to
pick an unusual name that is unlikely to have been used before. Once the
name has been chosen and some moderate success achieved, it is
important to register it, along with any logo or artwork designed around the
name, with the artist’s local or regional trademark office. There are always

fees associated with this registration, but the expenditure is well worthwhile
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as soon as finances allow. The next step is to obtain international
trademark registration. This is a service offered by WIPO to all countries
that have signed the Madrid Agreement that governs the Madrid System for
the International Registration of Marks and the Madrid Protocol. A person
who has a link with a country that is a party to one or both of these treaties
may, on the basis of a registration or application with the trademark office of
that country, obtain an international title allowing them to seek registration
in some or all of the other countries of the Madrid Union. In 2022 there
were 109 members of the Madrid Union covering 125 countries, which

together represent more than 80 percent of world trade.

For further information on copyright and related rights, as well as

trademarks, visit the WIPO website.

Two copyright laws that support authors and performers

There are two distinct copyright laws that particularly support and help
musical authors and performers. One is enshrined in German law, the other

in the laws of the United States and Indonesia.

In German law, copyright in authors’ works cannot be assigned but only
licensed. This provides fundamental protection for German authors. The
copyright in their works will always be owned by them (or their successors)
and any transfer, other than license, is invalid (see the previous section on
Licensing and Assignment to see why it is always better for an author or

performer to license their rights rather than to assign them).

In US law, copyright and related rights can be reclaimed by the creator 35
years after they were originally transferred to a third party, provided the
author(s) or performer(s) follow certain procedures. This provision was
designed to protect authors and performers who assigned or licensed their

rights before their true commercial value was known. Referred to as the
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ﬂ termination right, it first became effective under section 203 of the 1976
; / Copyright Act. It applies to all copyright and related rights that were
/'“egi"stered after January 1, 1978 thus enabling the first terminations to be

possible from 2013 onwards. The exception to this is if works or
performances that are deemed works made for hire; that is, the publisher or
phonogram producer acted like an employer of the author or performer.
Whether particular works or recordings are deemed by a court to fall under
the doctrine of work made for hire remains to be seen, though there was a
test case in May 2012 concerning author Victor Willis, a co-writer for the
Village People on hits such as “YMCA”, “Go West” and “In the Navy”. The

good news for authors is that Willis won the case.

On the recording side, different factors are at play and it is not yet certain
whether the work made for hire doctrine will apply. Performers argue that
how can a recording agreement be a work made for hire agreement if the
performer has to pay for 100% of the recording costs from their royalties,
which is the case in most recording agreements. In the United States,
authors and performers who achieve a reversion of their rights after 35
years will be able to renegotiate better terms and advances with their
existing publishers or phonogram producers, make a new agreement with
other publishers and phonogram producers or manage the rights
themselves. It is unclear whether authors and performers based outside the
United States can claim reversion only from within the US. British band
Duran Duran has taken legal action on this which initially failed. Assuming
average life expectancy, most authors and performers who qualify could
look forward to getting reversion at least once in their lifetime. Visit Brian

Caplan’s article on the WIPO website for further information.

In Indonesia, a similar reversion right exists, allowing authors and

performers to reclaim their rights after 25 years. Both of the above laws are
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designed to protect creators’ rights, and they perform that function

elegantly.

Creative commons

Creative Commons, a nonprofit organization founded in 2001 by Lawrence
Lessig, Hal Abelson and Eric Aldred, provides creators with licenses that
permit others to use and share their works and recordings legally for certain
uses at no cost. Creative Commons licenses are based on copyright law
but supplies authors and performers with a legal document that effectively
provides users with a free license for specific uses, or if they wish, all uses.
This gives users legal certainty, provided they do not use the content for
commercial purposes if such uses are reserved in the license. For the
author and performer, use of their works and recordings may help them
become better known and build their career. The user may be obligated to
uphold the author or performer’s moral right of paternity, but may waive the
moral right of integrity, which would allow the user to modify the work or
recording if they choose. The right of attribution obligates the user to give
the author or performer a credit when their work or recording is used. As of
2018, there were over 1.4 billion works licensed under the various Creative
Commons licenses with Flickr alone hosting over 415 million Creative
Commons licensed photos. Wikipedia also uses a Creative Commons
license. They can be useful to increase exposure, but authors and
performers are advised to reserve commercial uses. If a piece of music is
picked up by a major brand and used in a worldwide advertisement, the
author or performer would get nothing if they had issued an ‘all uses’

Creative Commons license (visit www.creativecommons.org).

Creative heritage project

WIPO is doing substantial work in providing information, including

intellectual property (IP) related protocols, policies, best practices and
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w guidelines, to less developed countries and indigenous people, concerning
", control of their cultural heritage. For example, the artist project Deep Forest
“lsed the United Nations Educational, Scientific and Cultural Organization
(UNESCO) field recordings from the Solomon Islands as samples in their
highly successful alboums, which have sold millions of copies worldwide. As
far as this author is aware, no money from the sales found its way back to
the Solomon Islands. It is this type of issue the Creative Heritage Project

seeks to address. Visit the WIPO website for further information.
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CHAPTER 5
PIRACY AND HOW TO STOP IT

One of the biggest issues facing the music industry is digital and physical
copyright infringement, often referred to as piracy, where members of the
public or businesses access or use copyright-protected music illegally. This
chapter explains how stakeholders and governments have tried to stop

piracy and what can be done to reduce it further.

Copyright infringement is nothing new. Throughout the history of recorded
music there has always been someone prepared to make counterfeit
copies or to bypass copyright law and sell or deliver music to the public

without permission from the copyright owners.

Prior to the mid-1980s, piracy was mainly confined to counterfeit copies of
sound carriers, such as vinyl and cassettes being sold at street markets
and under-the-radar outlets. Before the CD format became widely
available, counterfeit vinyl and cassettes were often cheaply made and of
poor quality. Most fans preferred to purchase the real thing, manufactured
directly from the original high-quality studio master recording. When the
digital CD came along in the 1980s and reached mass popularity in the
early 1990s (after anti skip technology was applied) all that changed.
Suddenly, it was possible to make near perfect clones of the original master
recording with very little loss of quality. This made it easier for quality
counterfeit copies to be manufactured and sold illegally, but this was

nothing compared with what was to come next.
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ﬂ When the MP3 came along it rocked the international recorded music
; ;; business. It was the result of decades of research by various audio-
/'\L\acohstic pioneers using a psychoacoustic codec that removed and masked

information in a recording that was inaudible to the human ear. It was
perfected as a format in the early 1990s in Germany by Karlheinz
Brandenburg, who used the song “Tom’s Diner” by Suzanne Vega as a test
recording. He played it again and again, making adjustments to ensure the
MP3 did not adversely affect the subtleties of the track, particularly the
voice. As a result Suzanne Vega is sometimes referred to as the Mother of
MP3.

In the 1990s, if a CD version of a track was shared on the internet, it took a
long time to upload and download as the digital file was so large, especially
as bandwidth was narrow and computers were limited in processing power
and storage. The file size of a compressed MP3 version of the same track
was far smaller and more manageable than the full-size digital CD version.
For example, a digital MP3 encoded at a bitrate of 128 kbit/s was 9 percent
the size of the original full-size digital CD version. Even so, it was still a

fairly time-consuming process to upload and download.

When higher-speed broadband came along everything changed. Suddenly,
it was possible to upload and download music and film in a fraction of the
time it would have taken with an old dial-up connection. Consumers,
instead of being obliged to play by the rules of the music industry and the
national copyright legislation of the country in which they lived, quickly
realized this new technology gave them the power to take the initiative,
albeit illegal and unauthorized. People all over the world, particularly
students, raced ahead with the new technology, keen to explore all its

possibilities.

In America, one such student was 18-year-old Shawn Fanning, who

together with his friend Sean Parker developed a software program in 1999
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that allowed simple online file-sharing of MP3 music files. It was called
Napster after Sean’s school nickname. They thought it would be fun to find
a way of sharing files with their friends. What began as an idea in the head
of a teenager proceeded to redefine the internet, the music industry and the
way the world thinks about intellectual property. Napster was the first
system of its kind that became known as peer-to-peer (P2P). It allowed one
consumer to remotely access another consumer’s hard drive and share
files. Napster had a central index server that linked users to other users’

computers so that file-sharing could take place.

The Napster program and those that followed, such as LimeWire, iMesh,
Grokster, Kazaa, Morpheus and The Pirate Bay, were enthusiastically
embraced by consumers and advertisers. Many consumers either ignored
the rules of copyright or were unaware of them and exchanged copyright-
protected music files in their millions, which resulted in no royalties flowing
to performers, authors, phonogram producers, publishers or CMOs. The
guality of MP3 files, although not as good as that found on a CD, was

sufficient for most people, many of which couldn’t tell the difference.

The major phonogram producers at the time were quite understandably
hostile to the Napster model and took legal action against them which
resulted in the closure of the service in 2001. In the same way railroad
owners in the United States tried to stop the building of airports when
commercial air travel first became viable, the major phonogram producers
defended themselves by prosecuting individual consumers for copyright
infringement rather than working to roll out attractive legal digital

alternatives.

In some countries, phonogram producers were unable to identify the
infringers until they sued them, which resulted in them taking children and
grandmothers to court, which was not well received in the mainstream

media. From a public relations point of view, this litigation did more harm
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w than good. These legal challenges and the enormous publicity generated
/ fed even more interest in file-sharing among consumers.

L\
In 2003, The Pirate Bay launched, which allowed users to locate and
download torrent files distributed over BitTorrent peer-to-peer networks.
Unlike other file-sharing methods, the BitTorrent protocol maximizes
transfer speed by gathering pieces of a file and uploading these pieces
simultaneously from many of their subscribers. It is ingenious and totally
legal, and was designed to efficiently move files around the internet. It just
so happens that this was perfectly suited for illegal music file-sharing. The
Pirate Bay quickly became one of the biggest peer-to-peer file-sharing

sites on the planet.

In the early 2000s illegal file-sharing became almost part of the culture,
particularly among young people, who increasingly regarded music as free
in the way music via the radio is, or at least feels like, free. It was not until

2003 that a legitimate digital download market started to emerge.

Steve Jobs, the CEO of Apple, convinced the major phonogram producers
to license their recordings to his new iTunes download service. This proved
popular, particularly among law-abiding fans who felt uncomfortable about
illegally downloading copyright-protected music even if the chances of
being caught were remote. Most people would prefer not to break the law.
iTunes offered the first legitimate service at scale with an extensive
catalogue of recordings. It also offered marketing possibilitie